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I . 1 NTRODUCTI ON

Plaintiff, Vol ker K Meinhold ("Meinhold") noves for
summary judgnment on his First Anended Conplaint, or alternatively
for sumary adj udication of each of his clains therein, on the
grounds there is no genuine issue as to any naterial fact, and as
a matter of law he is entitled to a permanent injunction
prohibiting defendants the U S. Departnment of Defense and the U S
Department of the Navy (collectively "Defendants") from
di scharging him on the basis of his honmosexuality.

Mei nhol d has asserted four clains against the
Gover nnent : (i) that the Navy discharged himin violation of the
procedural requirements of the Admnistrative Procedure Act, (ii)
that the Navy is estopped fromdischarging him (iii) that the
Navy's regulation relating to honosexuality violates the U S
Constitution as a bill of attainder, and (iv) that the regulation
violates the equal protection guarantee of the Fifth Arendment.

Pursuant to F.R C P. 56, where there are no genuine
i ssues of material fact and the noving party is entitled to
judgnent as a matter of |law, summary judgnent is proper. See
F.RC.P. 56(c); Anderson v. Lliberty lLobby, Inc., 477 US. 242,
256, 106 S. C. 2505, 2514 (1986) (sunmmary judgment proper where

no dispute as to material issues of fact). Here, as set forth

bel ow, there are no disputed issues of material fact and as a
matter of law, Meinhold is entitled to sunmary judgnent or sunmmary
adj udi cation of each of his claims for relief. Because he wl
prevail on the merits of his clainms, Meinhold is entitled to a

per manent injunction prohibiting the Navy from di scharging himon

the basis of his honosexuality.



1. EACTS
In 1980, at age seventeen, Meinhold enlisted in the Navy
and, during twelve years of dedicated Naval service, rose through
the ranks to become one of the Navy's very best airborne sonar

1

anal ysts and instructors.” See Exhibits previously filed in
support O Meinhold' s Mtion For Prelimmnary Injunction ("Inj.
Ex.") [Exhibit 1 at pp. 413-425, 431, 433, 419, 455] (Meinhold was
rated in the top ten percent of all Navy instructors and descri bed
by Navy evaluators as "certainly one of the finest young nen to
have served the Naval establishnent."); First Amended Conpl aint
("1st Am Conp.") at 1 10, 12, 17-18 and 23-26 [Exhibit 2 at pp.
752-757]. He was respected and praised by superiors and
subordinates alike. See 1st Am Conp. at {1 10, 18, 24-26
[Exhibit 2 at pp. 752-757]; Inj. Ex. [Exhibit 1 at pp. 50, 421,
442- 443, 431, 433, 427, 423, 416] (Meinhold is described by the
Navy as "an ideal role nodel for subordinates and
contenporaries.").

At no tinme during Meinhold s naval career did the Navy
ever ask himto identify his sexual orientation. See 1st Am

Conp. at 1 7, 22 (Exhibit 2 at pp. 752-755]. “ Nor did the Navy

ever formally notify Meinhold that, under Navy regul ations, he

1/ Al factual evidence referenced herein is contained in the
Separate Index of Exhibits, filed concurrently herewth
Accordingly, each factual citation wll identify the authority
cited and the exhibit number and page of the separate index where
it may be found.

2/ Al t hough Meinhold twice truthfully denied having ever engaged
in "honobsexual activity" on enlistnent and reenlistnment forns, the
Navy never asked Meinhold to identify his sexual orientation

Decl aration of Vol ker K. Meinhold, dated Decenber 30, 1992
("Meinhold Decl.") § 2 [Exhibit 3 at p. 770].



woul d be di scharged solely on the basis of his honmbsexua
orientation. See 1st Am Conp. at T 22 [Exhibit 2 at p. 755]. On
the contrary, the arned services have nmaintai ned and continue to
mai ntai n that honosexual nmenbers are discharged only if they
engage in, or exhibit a propensity to engage in, sodony. See
infra pp. 5-6. In addition, throughout Meinhold s career, See the
Navy has enforced its honosexuality regulation Only against
servi cenenbers who have engaged in inproper conduct. See infra
pp. 12-16.
On nunerous occasions throughout his naval career
Mei nhol d voluntarily acknow edged his gay orientation to fell ow
servi cemenbers and various Navy representatives, including senior
officers and, on one occasion, his base commander. See, 1st Am
Conp. at § 27 [Exhibit 2 at p. 757]; Declaration of Hans D.
Warren, dated Decenber 28, 1992 ("Warren Decl.") at 3 [Exhibit 4
at p. 776]; Declaration of Richard T. Mrgan, dated December 28
1992 ("Mrgan Decl.") at § 3 [Exhibit 5 at p. 778]. In fact
Mei nhol d was sufficiently open about his sexual orientation that
his sexual status was common know edge within his unit. See, 1st
Am Conmp. at § 27 [Exhibit 2 at p. 757]; Inj. Ex. [Exhibit 1 at p.
52]; Warren Decl. at 1 4-5 [Exhibit 4 at p. 776]; Mrgan Decl. at
19 4-5 [Exhibit 5 at p. 778]. On May 19, 1992, during an
interview on a national news program Meinhold again acknow edged
his gay status. See 1st Am Conp. at § 28 [Exhibit 2 at p. 758].
Contrary to its stated enforcenent policy and its
previous pattern of conduct, the Navy immediately initiated
di scharge proceedi ngs agai nst Meinhold solely on the basis of his

sexual status. See 1st Am Conp. at § 29 [Exhibit 2 at p. 758];



Inj. Ex. [Exhibit 1 at pp. 5-6]; see also discussion infra pp. 6,
20-22. Wthin three nonths, the Navy term nated Meinhold,
depriving him of his sole career and livelihood. See 1st Am

Conp. at 1 40 [Exhibit 2 at p. 761]. However, in its haste to

di scharge Meinhold, the Navy failed to offer any rationale for its
di scharge decision, and repeatedly violated its own procedura

requirements. See discussion infra pp. 4-12.

On Novenber 12, 1992, in accordance with the order of
this Court, Meinhold returned to active duty in the Navy.
Meinhold Decl. at § 3 [Exhibit 3 at p. 771]. Upon his return to
active duty, Meinhold received the congratul ation and support of
many fellow servicenenbers. Meinhold Decl. at T 4 [Exhibit 3 at
p. 771]. H's presence has had no adverse inpact upon unit norale,
good order, or discipline. See Meinhold Decl. at 7 [Exhibit 3
at pp. 771-772]. He quickly has regained his status as one of his
unit's best instructors, and has received praise from the students
in his classes. Minhold Decl. at 8 [Exhibit 3 at p. 772]. In
fact, despite the Navy's practice of warning each of Minhold s
prospective students of his sexual orientation and, thereafter
inviting themto request a different instructor, no student has
requested a different instructor. Meinhold Decl. at § 9 [Exhibit
3 at pp. 772-773].
1. MELNHOLD 1S ENTITLED T NT HI AlM THAT THE NAVY

UNLAWFULLY DI SCHARGED HI M I N VI OLATI ON OF THE APA

Under the Adm nistrative Procedure Act ("APA'), a court
may set aside agency actions, findings, or conclusions that are
arbitrary, capricious, an abuse of discretion, or otherw se not in

accordance with law, or that are taken w thout observance of



procedural requirenents. See APA, 5 U S.C § "706(2)(A (D). The
Navy's decision to discharge Meinhold shoul d be set aside because
it lacks any reasoned explanation, and because the Navy repeatedly

3/

violated its own applicable procedural requirenents.
A The Navy's Decision Lacks Any Reasoned Explanation

In order for its decision to withstand review under the
APA, the Navy nust provide the reasons for its decisions, and
articulate the standard governing its action. See Mwon v, United
States Dep't of Labor, 727 F.2d 1315, 1318 (D.C. Gir. 1984) (“[A]
court must be able to ascertain the reasons for an agency's
decision."). Reasons and standards are required in order to (i)
enable the court to properly review the agency decision, (ii)
ensure that the agency acts within proper authority and
discretion, and (iii) inform the aggrieved person of the grounds
for the admnistrative action so that he can plan his course of
action, including seeking judicial review Matlovich v. Secretary
of the Air Force, 591 F.2d 852, 857 (D.C. Gr. 1978) (airnman
di scharged fromthe Air Force on the basis of honosexuality).

Def endants have articulated two contradictory standards
relating to the Navy's honosexual ity discharge regul ation, ® but

have failed to identify which of the two standards, if any, was

3/ Meinhold is not required to exhaust admnistrative renedies
before seeking relief on these claims fromthis Court, because
such exhaustion would be futile. Beller v. Mddendorf, 632 F.2d
788, 801 (9th Gr. 1980) ("[I]t would serve no purpose for the
plaintiffs to pursue such admnistrative renedies."”); VWtkins v,
United States Arnv, 875 F.2d 699, 705 (9th Gr. 1989) (en banc),
cert. denied, 111 S C. 384 (1990& ("Any further pursuit of
intraservice renedies would . e frurtless.").

4/ See Naval Mlitary Personnel WManual ("NAVM LPERSVAN')
3630400, located at In. Ex. [Exhibit 1 at pp. 659-660].



applied in their decision to discharge Meinhold. First, in briefs
before the U S. Suprene Court, Defendants have asserted that the
regulation "is quite specific in making clear that it proscribes
certain types of conduct, not sexual orientation." Government's
reply in support of Cert. petition in Cheney v. Pruitt, No. 90-
389, filed in the United States Suprene Court on 11/18/92 ("Pruitt
Brief") at p. 1 [Exhibit 6 at p. 782] (enphasis in original).

Def endants further explain that, under the regulation a

servi cenenber is discharged based upon a finding that they have
engaged in, or are likely to engage in, crimnal sodony. See
Pruitt Brief at p. 4 [Exhibit 6 at p. 784] ("[A] propensity to
commt honmosexual acts . . . necessarily translate[s] into a
propensity to commt sodony."). Under this standard, therefore,
servi cenenbers are discharged based upon their conduct.

Second, during Meinhold s adm nistrative discharge
hearing, the Navy's |legal advisor instructed the Admnistrative
D scharge Board that an individual's propensity to engage in
conduct was not relevant to the Board's findings. Consequently,
he instructed the Board to ignore references in the regulation to
conduct (Inj. Ex. [Exhibit 1 at pp. 64, 67]), and explained that
the Board need only find that Meinhold fell into a "particular
class [of people]." Inj. Ex. [Exhibit 1 at p. 64, 67].

Therefore, the Navy's |l egal advisor articulated a standard that
conpletely contradicts the standard espoused Defendants before
the Suprene Court, and which requires discharge solely upon the
basis of a servicenenber's sexual status, regardless of conduct.
In rendering its finding and recommendati on, the Navy

Board failed to identify which of these contradictory standards,



if either, it applied in recommending that Meinhold be discharged
The Board stated only that it found Meinhold to be a "honosexual,"
but did not identify the criteria it applied. 1st Am Conp. at
1 38 [Exhibit 2 at p. 760]. Inj. Ex. [Exhibit 1 at pp. 95, 97].
Since the Navy failed to identify what standard it applied in
di schargi ng Meinhold, Meinhold is entitled to judgnment on this
claimand his discharge shoul d be set aside.”

B. The Navy Repeatedly Violated Its Oawn Procedura

Requi renent s.

Mei nhol d' s di scharge should al so be set aside because
the Navy repeatedly violated its own procedural requirenents.
Under the APA, a court may set aside agency actions taken w thout
observance of all internal procedural regulations. 5 USC $
705(2)(D); see Doe v. Casey, 796 F.2d 1508 (D.C. Gir. 1986) (In
di schargi ng enpl oyee for honosexuality, CIA nust followits own
regul ations.).

Thr oughout Mei nhol d' s di scharge process, the Navy
violated its own procedural regulations. First, the Navy
i mproperly introduced evidence purporting to show inproper sexua
conduct by Meinhold (see Inj. Ex. [Exhibit 1 at pp. 86, 116-119]),

even though Meinhold was notified that he was being processed for

S/ Moreover, Meinhold' s discharge shoul d be set aside under
either standard. |If the Navy applied a "conduct" standard, the
di scharge should be set aside because, as Defendants admt, the
Board was not Eéesented with any evidence relating to honbsexua
conduct.  See fendants' Responses to Plaintiff's First Set of
Requests For Admissions, Request No. 21 [Exhibit 7 at p. 795]
(Defendants admit that no "' evidence relating to honpsexua
conduct' was considered by the [discharge] board.").
Alternatively, if the Navy applied a status-based standard, the
regul ation violates the U S. constitution. See infra pp. 20-34.



di scharge solely upon the basis of his statenent that he is
gay.” See Inj. Ex. [Exhibit 1 at p. 5].

This inproperly introduced evi dence, which purports to
show that Meinhold made a sexual advance toward a fell ow
servi cenenber " (see Inj. Ex. [Exhibit 1 at pp. 86, 116-119]), is
60 inflamatory and prejudicial that it taints the entire
di scharge proceeding. See Krulewitch v. United States, 336 U.S.
440, 445, 69 S. . 716, 719 (1949) (reversing federal crimnal

conviction because the Court "[could not] say that the erroneous

adm ssion of [the evidence] may not have been the weight that
ti pped the scal es against petitioner"); see also United States v.
Boyce, 340 F.2d 418, 420 (4th Gr. 1965) ("If there is only a
reasonabl e probability that the [evidence] was prejudicial to
[petitioner], his conviction cannot stand.").

Even to this day, Defendants continue to rely upon the
i mproperly introduced evidence to justify Meinhold s discharge.
See Defendants' Response to Plaintiff's First Set O Requests For
Adm ssion, Request No. 9 [Exhibit 7 at p. 791] (Defendants assert
that the evidence is proof that Meinhold s sexual orientation had
an adverse inmpact upon good order, norale, and discipline within
the Navy.); Reporter's Transcript of Proceedings, Novenber 16
1992 at p. 8 ('11/16/92 Transcript") [Exhibit 8 at p. 805]

Thi s |q?roperly i ntroduced evidence al so was never
authentlcate and the alleged author was never nmde available for
questionlng or cross-examnation. See Inj. Ex. [Exhibit 1 at pp.
86-90] .

7/ In fact, the evidence shows on its face that Meinhold did not
engage in any inproper conduct, and that "[t]he whol e situation

was a m sunderstanding, and L wor ked out between [the
i(ig]\ll cemenber] and P.O. Meinhold." Inj. Ex. [Exhibit 1 at p.



(Defendants' counsel, M. dass, referring to the inproperly

i ntroduced evidence, characterized it as an incident "in which

[ Mei nhol d] all egedly made advances to one of the seanen . . . .").
Def endants cannot assert that such inproperly introduced evidence
is harmess, while, at the sane tine, relying upon it to justify
Mei nhol d's discharge. The discharge, therefore, should be set

asi de.

Second, Navy counsel violated procedural requirements by
exhorting the Board to draw an adverse inference from Meinhold's
decision not to testify. During closing argunment, Navy counse
st at ed:

Now nmenbers, there is only one person in this

room who knows whether or not [Meinhold] is a

honmosexual .  And what [ Meinhol d] has done

today. . . is sinply not to talk about that

at all. He has not addressed it before you

today, although he addressed it on nationa

t el evi si on.

Inj. Ex. [Exhibit 1 at pp. 90-91]."

This egregious violation of Navy regul ations was highly
prejudicial and taints the entire discharge proceeding. Conmment
by the Government on an accused's decision not to testify is

prohibited by both Navy regulations *and the Fifth Amendnent.
See Giffinv, California, 380 U S 609, 615, 85 S. Q. 1229, 1233

8/ Def ense counsel objected to this statement at the hearing.
Inj. Ex. [Exhibit 1 at p. 92].

9/ Navy regul ations require that the Board not consider the
respondent's failure to testify. NAVM LPERSMAN 3640350(3)(H and
3640350(4) (A)(3) [Exhibit 1 at pp. 670-671].



(1965) (Fifth Arendment "forbids . . . comment by the prosecution
on the accused's silence"); Stewart v. United States, 366 U S 1,
2, 81 S. . 941, 942 (1961) (Under the Fifth Amendnent, "no
comment or argunent about [the accused's] failure to testify is
permtted.").

Moreover, such comment constitutes prejudicial error
unl ess the Navy can prove beyond a reasonabl e doubt that the error

did not contribute to the verdict. See Chapman v. California, 386

US 18, 26, 87 S. C. 824, 829 (1967) ("[I]t is conpletely
inpossible for us to say that the State has denonstrated, beyond a
reasonabl e doubt, that the prosecutor's comments [on defendants’
failure to testify] . . . did not contribute to petitioners
convictions."). G ven the obvious inplication of the Navy
counsel's remarks, and their prom nence in the Navy's closing
argunent (see Inj. Ex. [Exhibit 1 at pp. 90-91]), Defendant6
cannot denonstrate that the remark6 did not contribute to
Mei nhol d's discharge. Meinhold' s discharge, therefore, should be
set aside.

Third, in clear violation of Navy regul ations, the
Navy's legal advisor, who is expressly prohibited from being
present during closed session of the Board, in fact joined the
Board during closed session. See 1st Am Conp. at 37 [Exhibit 2
at p. 760]. Defendants admt this. See Defendants' Response to
Plaintiff's Request for Adm ssions, Request No. 1 [Exhibit 7 at
pp. 786-787] (admtting that the |egal advisor "was present
during the closed session of the admnistrative discharge board").

This clear violation of Navy regul ati ons prejudi ced
Meinhold and tainted the entire discharge proceeding. See Remmer

10



v. United States, 347 U S 227, 229, 74 S. C. 450, 451 (1954)
("[Alny private comunication, contact, or tanpering directly or
indirectly, with a juror during a trial . . . is, for obvious
reasons, deened presunptively prejudicial . . .); United
States v. Littlefield, 752 F;2d 1429, 1431 (9th Cr. 1985)

(governnent must bear burden of proof in show ng that
extrajudicial contact was harmess). Defendants admt that they
do not know what occurred between the Board and the | egal advisor
while he was present. See Defendants' Response to Plaintiff's
First Set of Interrogatories, Nos. 9 and 10 [Exhibit 9 at pp. 852-
853]. Defendants, therefore, cannot establish that the contact
was harm ess, and Meinhold s discharge should be set aside

Finally, in recommending to the Chief of Naval Personne
that Meinhold be discharged, the Navy's convening authority relied
upon inproper factual findings. Under Navy regul ations, the
convening authority is required to "[njake and forward to [ Chief
of Naval Personnel], a recommendation with supporting rationale as

11/

to the Board' s findings and recommendation.” However, in

recommendi ng Meinhold's discharge, the convening authority stated
“"that AW Meinhold' s sexual orientation has adversely affected his
performance of duty and adversely affected good order and

discipline, " despite the fact that the Board nade no such finding.

10/ Navy regulations require that only voting nenbers of the
Board nmay be present when the Board neets in closed session

NAVM LPERSMAN 3640350(4)(b) [Exhibit 1 at p. 671]. The |ega

advi sor is designated under Navy regul ations as a non-voting
menber of the Board. NAVM LPERSMAN 3640350(1)(b)(7) [Exhibit 1 at
p. 668].

11/ NAVM LPERSMAN 3640350(1) (b) (1 O) [Exhibit 1 at p. 668]
(enphasi s added).

11



See Inj. Ex. [Exhibit 1 at pp. 4, 97]; 1st Am Conp. at {1 39
[Exhibit 2 at pp. 760-761].

The convening authority's independent factual finding is
i nproper and violates Navy regulations. See Watkins v. United

States Arny, 541 F. Supp. 249, 259 (WD. Wash. 1982) (convening

authority lacked the regulatory authority to nmake suppl enent al
finding that soldier had engaged in honosexual acts, when Board
found only that soldier "stated . . . that he is honmobsexual").
Because this unsupported finding by the convening authority
supported the recommendati on upon which the Navy di scharged
Mei nhol d, the discharge should be set aside.

V. MEINHOLD | S ENTI TLED TO JUDGVENT ON H' S CLAI M THAT THE NAVY

| S ESTOPPED FROM DI SCHARG NG H M
The Navy is estopped from discharging Minhold. \Were

justice and fair play require it, estoppel will be applied against
the governnment. See Seldovia Native Ass'n, Inc. v. Lujan, 904
F.2d 1335, 1347 (9th Gr. 1990) (applying rules of estoppe

against the Departnment of the Interior). A party seeking to estop

the governnent nust establish two additional elenents beyond those
required for traditional estoppel:™ (i) affirmative nisconduct
goi ng beyond nere negligence and (ii) a serious injustice, the
imposition of liability for which will not unduly damage the
public interest. Id. at 1347.

12/ Traditional estoppel requires: "(1) The party to be estopged
must know the facts; (2) he must intend that his conduct shall be
acted on or nust so act that the party asserting the estopgel has
aright to believe it is so intended; (3) the latter nust be
ignorant of the true facts; and g4) he nust rely on the former's
conduct to his injury." United States v. Warton, 514 F.2d 406
412 (9th Cr. 1975).

12



The Navy engaged in affirmative m sconduct, as it
repeatedly and fal sely prom sed Meinhold that he would not be
di scharged solely on the basis of his sexual orientation. See
Watkins, 875 F.2d at 708 (Affirmative m sconduct is established by
"ongoi ng active m srepresentations” or a "pervasive pattern of
false promses."). Throughout Meinhold s naval career, the Navy
has nmai ntained a policy of enforcing its honosexuality regul ation
al nost exclusively in instances where servi cenenbers have engaged
in inmproper sexual conduct. As forner Secretary of the Navy in
the Reagan Administration, John Lehman, has expl ai ned, the
regul ati on has been enforced with "a common sense approach
directed to behavior, to not tolerating the kind of behavior of
sexual harassnent or sexual inportuning or sexual acts by

homosexuals . . . [but] a person's orientation or what his private

t houghts are or what he does on his own private tine shouldn't be
the purview of Big Brother and of the governnent." Statenent of
John Lehman on "This Week Wth David Brinkley," 11/15/92 ("Lehman
Statement") at pp. 8-9 [Exhibit 10 at p. 863] (enphasis added).
The Navy's policy of enforcement only in instances of
i nproper conduct is confirmed by the testinmony of a career Navy
veteran. Dr. Robert M Rankin, a retired Navy Captain and 21-year
veteran, who has counsel ed approximately 300 gay servicenenbers,
testified that in his experience no action was taken agai nst gay
servi cenenbers provided they "confornfed] their conduct . . . to
the requirements of mlitary life." See Inj. Ex. [Exhibit 1 at
pp. 468, 470]. Moreover, as recently as January and February,
1991, Defendants continued to assure gay servicemenbers that they

woul d be subject to discharge only if they engaged in honosexua
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conduct. See Declaration of Mary Newconbe, dated Decenber 29,
1992, ("Newconbe Decl.") and exhibits attached thereto [Exhibit 11
at pp. 868-871]. Therefore, throughout Meinhold' s career, the
Navy enforced its regul ati on agai nst gay and | esbi an
servi cemenbers only if they engaged in inproper conduct.™
Accordingly, the Navy repeatedly acted so as to prom se
Mei nhol d that, consistent with this policy of enforcenent, he
woul d not be discharged solely on the basis of his sexual status,
provided he did not engage in inproper conduct. For exanple,
during Meinhold' s enlistment, reenlistnment, and various security
I nvestigations, the Navy never inquired as to Minhold s sexual
status or orientation. See 1st Am Comp. at Y 7, 22-23 (Exhibit
2 at pp. 752, 755-756]. In addition, on numerous occasions
t hroughout his career, Meinhold voluntarily acknow edged his
sexual orientation to fellow servicenenbers and Navy
representatives, including senior officers and, in one instance,
his base commander. 1st Am Conp. at 27 [Exhibit 2 at p. 757];
Morgan Decl. at § 3 [Exhibit 5 at p. 778]; Warren Decl. at § 3
[Exhibit 4 at p. 776]. Consequently, Meinhold s gay orientation
was wel |l known throughout his unit, and he often joked about it
with fellow servicemenbers. See Mrgan Decl. at | 5-6 [Exhibit 5
at p. 778]; Warren Decl. at 7 5-6 [Exhibit 4 at p. 776]; Inj. EX.
[Exhibit 1 at p. 52].

13/ Ironically, even now, while discharging Meinhold solely upon
his adm ssion of his gay sexual orientation, Defendant6 continue
to insist that the regulation only "proscribes certain types of

conduct, not sexual orientation," and that servicenenbers are

di scharged based upon their propensity to commt crimnal sodony.
See Pruitt Brief at pp. 1, 2-4 [Exhibit 6 at pp. 782, 784].
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Despite these repeated voluntary acknow edgenents by
Mei nhol d, and the w despread knowl edge within his unit that
Mei nhold was gay, the Navy took no action to discharge him
Therefore, through its repeated conduct and stated policy of
enforcenment, the Navy assured Meinhold that its regulation woul d
not be enforced against himsolely on the basis of his status.
This pattern of m sleading representations and fal se prom ses by
the Navy amounts to affirmative msconduct. See Watkins, 875 F.2d
at 707-08, 738 (Army's conduct in knowingly reenlisting gay
soldier, despite its ban on honosexual s, anmounted to affirnmative
m sconduct, even though the Arny never explicitly prom sed the gay

soldier that he would be exenpt from the regulation.).
Second, any possibility of danmage to the public interest

I's nonexistent conpared with the hardshi p Meinhold would suffer
froma failure to estop the Navy. See \Wtkins, 875 F.2d at 708-09
(finding harmto public interest to be nonexistent because
“[p]laintiff has denonstrated that he is an excellent soldier").
The Navy has term nated Meinhold s twelve-year naval career as an
expert airborne sonar anal yst and instructor -- the career to

whi ch he has devoted his entire adult life. The hardship to

Mei nhol d, therefore, is certain and extremne.

On the other hand, by the Navy's own adm ssion, the Navy
and the country have benefitted greatly by Meinhold' s mlitary
service. See 1st Am Conp. at 9§ 10-13, 17-18, 23-26 [Exhibit 2
at pp. 752-757]; Inj. Ex. [Exhibit 1 at p. 52] (Meinhold's
supervisor testified at the discharge hearing that Minhold was
"the best AWinstructor | have."); Defendants' Responses to

Plaintiff's First Set of Requests for Adm ssion, Request No. 16
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