673 A 2d 484, 236 Conn. 4

GAY AND LESBI AN LAW STUDENTS ASSOCI ATI ON AT the UNI VERSI TY OF
CONNECTI CUT SCHOOL OF LAW
V.
BOARD COF TRUSTEES, UNI VERSI TY OF CONNECTI CUT, et al.

No. 15191.
Supreme Court of Connecticut.
Argued Cct. 24, 1995.
Deci ded March 26, 1996.

Affirnmed.
Berdon, J., filed concurring opinion
Cal l ahan, J., filed dissenting opinion in which Palner, J., joined.

Pal mer, J., filed dissenting opinion

Paul M Shapiro, Assistant Attorney General, with whom were Bernard F.
McGovern, Jr., Assistant Attorney CGeneral, and, on the brief, Richard

Bl ument hal , Attorney General, and Jane L. Scarpellino, Assistant Attorney
Ceneral, for appellants (defendants).

Philip D. Tegeler, with whomwere Marc E. Elovitz, pro hac vice, and, on the
brief, Martha Stone, Hartford, Ruth E. Harlow, pro hac vice, and Matthew A
Col es, pro hac vice, for appellee (plaintiff).

Bef ore CALLAHAN, BERDON, NORCOIT, KATZ and PALMER, JJ.

KATZ, Associate Justice.

The dispositive issue on appeal is whether, pursuant to General Statutes §
10a-149a, the United States mlitary is prohibited fromusing the facilities
and career services office of the University of Connecticut School of Law (Iaw
school) for recruitnent purposes because of its current discrimnation against
gay nen and | esbians. W conclude that it is.

The following facts are undisputed. The plaintiff, the Gay and Lesbi an Law
Students Association at the University of Connecticut School of Law, an

uni ncor porated student organi zation that has as its primary objective the
promotion of the needs of gay and | eshian students at the |aw school, brought
an action agai nst the defendants, the board of trustees of the University of
Connecticut, the president of the university, Harry J. Hartley, and the dean
of the law school, Hugh C. MacGII. The plaintiff alleged that by all ow ng

t he Judge Advocate General Corps of the United States Arny, Navy, Air Force
and Marines to recruit at the |aw school, the defendants had viol ated CGenera
Statutes §§ 46a-8la through 46a-81r (Gay Rights Law) [FN1] and Genera
Statutes § 10a-149a, [FN2] and had breached their contract with the | aw
school ' s students, based upon the |aw school's internal nondiscrimnation
policy. [FN3] The plaintiff sought an injunction barring the use of |aw
school facilities and the career services office by any organization
including the mlitary, that discrimnates on the basis of sexual orientation
and a declaratory judgnent declaring that the defendants had viol ated both the

Gay Rights Law and § 10a- 149a.



FN1. The follow ng sections fromNo. 91-58 of the 1991 Public Acts,
entitled "An Act Concerning Discrimnation on the Basis of Sexual Oientation,”

codified at §§ 46a-8la through 46a-81r, are relevant to this appeal

General Statutes § 46a-8la provides: "Sexual orientation
discrimnation: Definitions. For the purposes of sections 4a-60a, 45a-726a and
46a-81b to 46a-81r, inclusive, 'sexual orientation nmeans having a preference for
het erosexual ity, honosexuality or bisexuality, having a history of such preference
or being identified with such preference, but excludes any behavi or which
constitutes a violation of part VI of chapter 952."

General Statutes § 46a-81lc provides: "Sexual orientation
discrimnation: Enmploynment. It shall be a discrimnatory practice in violation of
this section: (1) For an enployer, by hinmself or his agent, except in the case of a
bona fide occupational qualification or need, to refuse to hire or enploy or to bar
or to discharge from enpl oyment any individual or to discrimnate against himin
conpensation or in terns, conditions or privileges of enploynment because of the
i ndividual's sexual orientation, (2) for any enpl oynent agency, except in the case
of a bona fide occupational qualification or need, to fail or refuse to classify
properly or refer for enploynent or otherwi se to discrimnate agai nst any individua
because of the individual's sexual orientation, (3) for a | abor organization
because of the sexual orientation of any individual to exclude from ful
menbership rights or to expel fromits nenbership such individual or to discrimnate
in any way agai nst any of its menbers or against any enployer or any individua
enpl oyed by an enpl oyer, unless such action is based on a bona fide occupationa
qualification; or (4) for any person, enployer, enploynment agency or |abor
organi zation, except in the case of a bona fide occupational qualification or need,
to advertise enpl oynent opportunities in such a manner as to restrict such
enpl oyment so as to discrimnate against individuals because of their sexua
orientation.”

General Statutes § 46a-81lg provides: "Sexual orientation
discrimnation: State practices. It shall be a discrimnatory practice to violate
any of the provisions of sections 46a-81h to 46a-81n, inclusive.”

General Statutes § 46a-81li provides: "Sexual orientation

discrimnation: Services of state agencies. (a) Al services of every state agency
shal |l be performed wi thout discrimnation based upon sexual orientation

"(b) No state facility may be used in the furtherance of any
di scrimnation, nor may any state agency becone a party to any agreenent,
arrangenent or plan which has the effect of sanctioning discrimnnation

"(c) Each state agency shall analyze all of its operations to ascertain
possi bl e i nstances of nonconpliance with the policy of sections 46a-81h to
46a-81n, inclusive, and shall initiate conprehensive prograns to remedy any defect
found to exist.

"(d) Every state contract or subcontract for construction on public
buil dings or for other public work or for goods and services shall conformto the
intent of section 4a-60a."

General Statutes § 46a-81] provides: "Sexual orientation

discrimnation: Job recruitnment and placenent services provided by state agencies.
(a) Al state agencies, including educational institutions, which provide

enpl oyment referrals or placenent services to public or private enployers, shal
accept job orders on a nondi scrimnatory basis.

"(b) Any job request indicating an intention to exclude any person
because of sexual orientation shall be rejected.

"(c) Al state agencies shall cooperate in prograns devel oped by the
Conmi ssi on on Hurman Rights and Qpportunities initiated for the purpose of broadening
the base for job recruitnent and shall further cooperate with all enployers and
uni ons providi ng such prograns.

"(d) The | abor departnent shall encourage and enforce enpl oyers and
| abor unions to conply with the policy of sections 46a-81h to 46a-81n, inclusive,
and pronote equal enploynment opportunities.”

General Statutes § 46a-81n provides: "Sexual orientation
discrimnation: Allocation of state benefits. (a) Sexual orientation shal I not
be considered as a limting factor in state-adm nistered prograns involving the



distribution of funds to qualify applicants for benefits authorized by |aw
"(b) No state agency may provide grants, |oans or other financial

assistance to public agencies, private institutions or organizations which

di scrimnate, unless exenpted as provided in section 46a-81p."

General Statutes § 46a-81q provides: "Sexual orientation
di scrimnation: ROIC progranms. The provisions of sections 4a-60a and 46a-8la to
46a- 810, inclusive, shall not apply to the conduct and adm nistration of a ROTC
program est abl i shed and mai ntai ned pursuant to 10 USC Sections 2101 to 2111
i nclusive, as anended fromtinme to tinme, and the regul ati ons thereunder, at an
institution of higher education. For purposes of this section, 'ROTC neans the
Reserve O ficers' Training Corps.”

General Statutes § 46a-81r provides: "Sexual orientation
di scrimnation: Construction of statutes. Nothing in sections 4a-60a, 45a-726a,
46a- 51, 46a-54, 46a-56, 46a-63, 46a-64b, 46a-65, 46a-67, 46a-68b, and 46a-8la to
46a- 81q, inclusive, subsection (d) of section 46a-82, subsection (a) of section
46a- 83, and sections 46a-86, 46a-89, 46a-90a, 46a-98, 46a-98a and 46a-99 shall be
deenmed or construed (1) to nmean the state of Connecti cut condones honosexual ity
or bisexuality or any equivalent lifestyle, (2) to authorize the pronotion of
honosexual ity or bisexuality in educational institutions or require the teaching in
educational institutions of honbsexuality or bisexuality as an acceptable lifestyle,
(3) to authorize or permt the use of nunerical goals or quotas, or other types of
affirmative action prograns, with respect to honosexuality or bisexuality in the
adm ni stration or enforcenent of the provisions of sections 4a- 60a, 45a-726a,
46a- 51, 46a-54, 46a-56, 46a-63, 46a-64b, 46a-65, 46a-67, 46a-68b, and 46a-8la to
46a- 81q, inclusive, subsection (d) of section 46a-82, subsection (a) of section
46a- 83, and sections 46a-86, 46a-89, 46a-90a, 46a-98, 46a-98a and 46a-99, (4) to
aut horize the recognition of or the right of marriage between persons of the sane
sex, or (5) to establish sexual orientation as a specific and separate cultura
classification in society."

FN2. General Statutes § 10a-149a provides: "Mlitary recruiters;
access to directory informati on and on-canpus recruiting. Notw thstandi ng any ot her
provision of law to the contrary, each constituent unit of the state system of
hi gher education and any private college or university which receives state funds
shal I, subject to the provisions of subdivision (11) of subsection (b) of section
1-19, provide the sane directory i nformati on and on-canpus recruiting
opportunities to representatives of the armed forces of the United States of America
and state arned services as are offered to nonnmilitary recruiters or comercial
concerns. "

FN3. Because the breach of contract claimwas not decided by the trial
court, it is not an issue on appeal

Shortly thereafter, the plaintiff filed an application for a tenporary
injunction to prevent an anticipated recruiting visit by the Judge Advocate
Ceneral Corps to the | aw school canmpus. The defendants filed a notion to
dismss claimng, inter alia, that the plaintiff was not aggrieved and that it
| acked standing to pursue the action. The trial court denied that notion
The parties then filed a stipulation of facts. [FNA] Follow ng an evidentiary
hearing on the tenporary injunction, at which the stipulation was introduced
into evidence, the trial court concluded that, although all enployers who used
the school's career services office were required to abide by the | aw school's
nondi scrimnation policy, which forbids, inter alia, discrimnation in
enpl oyment on the basis of sexual preference, the defendants, neverthel ess,
knowi ngly pernmitted and even assisted branches of the United States mlitary
to recruit and interview at the | aw school despite the mlitary's open policy

of discrimnation agai nst gay nen and | esbians. Because § 10a-149a only

requi res the defendants to provide the sane opportunities to the mlitary that
it affords other enployers, the trial court concluded that the defendants
conduct violated the Gay Rights Law. Accordingly, the trial court issued a
tenmporary injunction barring the defendants from permtting any organi zati on
including the mlitary, that discrimnates on the basis of sexual orientation
from usi ng on-canpus enploynent recruiting facilities or other enploynent



services of the | aw school and its office of career services.

FN4. The stipulation of facts provides in relevant part:

"5. It is the witten policy of the University of Connecticut and the
Law School 'to prohibit discrimnation in education, enploynent, and in the
provi sion of services on the basis of race, religion, sex, age, marital status,
nati onal origin, ancestry, sexual preference, status as a disabled veteran or
veteran of the Vietnam Era, physical or nental disability, or record of such
i mpai rments, or mental retardation' (hereinafter referred to as the Law School's
non-di scrimnation policy). This policy has been applied by the Law School to its
Ofice of Career Services.

"6. The Law School's non-discrimnation policy is widely distributed to
| aw students, applicants to the Law School, potential |egal enployers and others,

t hrough student handbooks, course catal ogs, O fice of Career Servi ces
publications, and other docunents.

"7. The Law School provides on-canpus recruiting, interview ng, and
ot her placenent services to potential enployers through its Ofice of Career
Services. Such services include but are not limted to providing directory
information to potential enployers, scheduling, arranging and providing space for
on-campus interviews by prospective enployers, providing job listings for potenti al
enpl oyers, career counselling, assisting students with resunes and intervi ewi ng, and
screening of potential enployers to ensure conpliance with the Law School's
non-di scri m nation policy.

"8. Al enployers who use the services of the Ofice of Career Services,
except military recruiters, are required to abide by the Law School's non-

di scrimnation policy.

"9. Each potential enployer, except mlitary recruiters, is required to
certify in witing, prior to engaging in on-canpus interviews, that it conforns to
t he Law School's non-discrimnation policy barring discrimnation on the basis of
sexual preference.

"10. At the present tine, all branches of the United States mlitary
service, including the Judge Advocate General Corps of the Arny, Navy, and Air
Force, continue to discrimnate against gay nen and | esbians in hiring and
enpl oynent .

"11. Defendants permt the Judge Advocate Ceneral Corps of the United
States Arny, Navy, and Air Force to omt or amend the required certification to
indicate that they are not in conpliance with the Law School's policy on sexua
preference discrimnation.

"12. The defendants permt branches of the United States nmilitary to
recruit and interview at the Law School [notw thstanding] of their policy of
di scri m nation agai nst gay nen and | eshi ans, and have continued to permt the Judge
Advocat e General Corps of the Arny, Navy and Air Force to recruit on canpus after
the effective date of [No. 91-58 of the 1991 Public Acts].

"13. During the 1991-92 academ c year, representatives of the Judge
Advocat e General Corps of the Arny, Navy and Air Force utilized the services and
facilities of the Ofice of Career Services and conducted on- canpus interviews at
the Law School on at |east three separate occasions.

"14. Assistance in securing enploynment is an inportant service provided
by the Law School

"15. The Judge Advocate Ceneral Corps of the Arnmy, Navy, and Air Force
are the only enployers that defendants allowto fail to conply with the Law School's
non-di scrimnation policy and still use the on-canpus recruiting and ot her placenent
services of the Law School

"16. On at least three separate occasions, plaintiff Association
requested, through defendant MacG |1, that the Law School refuse to permt mlitary
recruiters to interview on canmpus, because of their policy of discrimnation on the
basi s of sexual orientation.

"17. Notw thstanding these requests, defendants MacGIIl, Hartley and
Board of Trustees have pernmitted continuing access to the Law School's O fice of
Career Services by branches of the United States military that discrimnate on the
basi s of sexual orientation.

"18. Defendants intend to continue to permt branches of the United
States military to interview on canpus and utilize the services of facilities of the
Law School's Ofice of Career Services during the upcom ng 1992-93 academi c year."



Foll owi ng the issuance of a tenporary injunction, the parties agreed that the
hearing and record fromthe tenporary injunction could be consolidated with
the final hearing and record on a permanent injunction. As such, the only
remai ning i ssue for the court to consider prior to issuing a pernmanent
i njunction was whether the United States mlitary continued to discrimnate
agai nst gay nen and | esbians. On the basis of its finding that, pursuant to
the revised United States Departnent of Defense policy on gays in the
mlitary, the mlitary continued to discrimnate against gay nmen and | esbi ans,
the trial court issued a permanent injunction identical to the earlier
tenmporary injunction.

The defendants appealed this ruling to the Appellate Court and we transferred
the appeal to this court pursuant to Practice Book § 4023 and General Statutes
§ 51-199(c). They claimon appeal that: (1) the trial court |acked

jurisdiction over this case in the absence of notice under Practice Book §
390(d); [FN5] (2) the plaintiff did not have standing to bring this action

(3) the plaintiff was not aggrieved by the defendants' actions; and (4) §

10a- 149a overrides the | aw school's obligations under the Gay Rights Law. The
defendants do not challenge the trial court's finding that the mlitary
continues to discrimnate on the basis of sexual orientation. W affirmthe
judgrment of the trial court.

FN5. Following the briefing in this appeal, this court, sua sponte,
ordered simultaneous briefs addressing the followi ng question: "Did the trial court
lack jurisdiction over this case seeking a declaratory judgnent in the absence of

notice under Practice Book § 390(d) to organi zations that discrimnate on the basis
of sexual orientation, including the branches of the United States nmilitary that
recruit at the University of Connecticut School of Law?"

The defendants argue that because the plaintiff failed to comply with §
390(d), [FN6] in that it failed to notify the mlitary of the pending action
the trial court was without jurisdiction to enter an injunction. The

def endants recogni ze that, on its face, § 390(d) applies only to a claimfor a
decl aratory judgnment and that the trial court did not grant a declaratory
judgnment. They argue, nevertheless, in reliance on Mannweiler v. LaFl ame,
232 Conn. 27, 35, 653 A .2d 168 (1995), that because both the plaintiff's
clains for injunctive and declaratory relief depended upon the trial court's

interpretation of § 10a-149a, the clainms were "inexorably intertw ned."
Accordingly, the plaintiff should have notified the mlitary of this action
and its failure to do so deprived the trial court of jurisdiction

FN6. Practice Book § 390 provides in relevant part: "The court wll not
render declaratory judgnents upon the conplaint of any person ... (d) unless al
persons having an interest in the subject matter of the conplaint are parties to the
action or have reasonable notice thereof."

The plaintiff responds that § 390(d) is inapplicable because it never pursued
its claimfor declaratory relief, and the trial court never considered or
ruled on that claim Rather, the trial court issued an injunction pursuant to

General Statutes § 46a-99, [FN7] which statutorily authorizes a trial court to
i ssue an injunction where CGeneral Statutes § 46a-81li or General Statutes §

46a- 81j has been violated. Finally, the plaintiff contends that the affected
branches of the mlitary had actual notice of this case since 1992.

FN7. General Statutes § 46a-99 provides: "Discrimnatory state
practice: Cause of action; relief. Any person claimng to be aggrieved by a
vi ol ati on of any provision of sections 46a-70 to 46a-78, inclusive, or sections



46a- 81h to 46a-81o, inclusive, may petition the superior court for appropriate
relief and said court shall have the power to grant such relief, by injunction or
otherwise, as it deens just and suitable."

We agree with the plaintiff that § 46a-99 is the controlling provision in
this case. Furthernore, we conclude that § 46a-99 does not contain a notice
requi renment and that the procedural requirenent of § 390(d) should not be

grafted onto this section. |In enacting § 46a-99, the |egislature has provided
a nechanismto ensure that discrimnation is eradicated. Had it intended
there to be any particul ar additional procedural conditions, such as a notice
requi renent, the legislature could have included them See, e.g., Cenera

Statutes §§ 52-45a t hrough 52-72.

Mor eover, the defendants' reliance on Mannweil er v. LaFl anme, supra, 232

Conn. 27, 653 A . 2d 168, is misplaced. 1In that case, in concluding that §
390(d) applied, this court explicitly recognized that the trial court had, in
fact, considered and decided the declaratory relief claim "Neither the trial
court's menorandum of decision nor the judgnent file indicates that the

decl aratory judgnment aspect of this case was not determ ned by the trial
court.” Id., at 31, 653 A .2d 168. 1In the present case, the trial court never
mentioned declaratory relief in any of its decisions, and, in its fina
judgment, the court specifically ordered a permanent injunction as its sole
renedy. Consequently, Mannweiler does not dictate that the notice

requi renents of § 390(d) control in this case. W conclude, therefore, that

the plaintiff's failure to conply with § 390(d) did not adversely inpact the
trial court's jurisdiction to issue a permanent injunction

In their second procedural claim the defendants argue that the trial court's
determ nation that the plaintiff had associational standing to bring this
action was inproper. W are not persuaded.

"The fundamental aspect of standing ... [is that] it focuses on the party
seeking to get his conplaint before [the] court and not on the issues he
wi shes to have adjudicated. Flast v. Cohen, 392 U S. 83, 99, 88 S. . 1942
[1952] 20 L.Ed.2d 947 [1968]. Hartford Kosher Caterers, Inc. v. Gazda, 165
Conn. 478, 485, 338 A 2d 497 (1973). Standing is not a technical rule
i ntended to keep aggrieved parties out of court.... Rather it is a practica
concept designed to ensure that courts and parties are not vexed by suits
brought to vindicate non-justiciable interests and that judicial decisions
which may affect the rights of others are forged in hot controversy, with each
view fairly and vigorously represented. See, e.g., Baker v. Carr, 369 U S
186, 204, 82 S. (. 691, [703] 7 L.Ed.2d 663 (1962); Stern v. Stern, 165 Conn
190, 192, 332 A.2d 78 (1973). Maloney v. Pac, 183 Conn. 313, 320-21, 439 A 2d
349 (1981). The requirenments of justiciability and controversy are ordinarily
hel d to have been net when a conpl ai nant nakes a col orabl e claimof direct
injury he has suffered or is likely to suffer, in an individual or
representative capacity. [Mloney v. Pac, supra, at 321, 439 A 2d 349]. As
long as there is some direct injury for which the plaintiff seeks redress, the
injury that is alleged need not be great. 1d.; see Bassett v. Desnond, 140
Conn. 426, 432, 101 A 2d 294 (1953). Where the nexus between the injury and
the clai msought to be adjudicated is obvious and direct, a plaintiff has
standing to maintain the claim Maloney v. Pac, supra, [at] 322 [439 A 2d
349]." (Internal quotation marks omtted.) Connecticut Assn. of Health Care
Facilities, Inc. v. Wirrell, 199 Conn. 609, 612-13, 508 A . 2d 743 (1986).

VWhen deci di ng whet her an association has standing to bring a claim we have
adopted the federal standard of associational standing as set forth in Hunt v.
Washi ngton State Apple Advertising Conm ssion, 432 U. S 333, 343, 97 S. C
2434, 2441, 53 L.Ed.2d 383 (1977). "[A]ln association has standing to bring
suit on behalf of its nenbers when: (a) its nenbers would ot herwi se have



standing to sue in their own right; (b) the interests it seeks to protect are
germane to the organization's purpose; and (c) neither the claimasserted nor
the relief requested requires the participation of individual menbers in the
lawsuit. 1d.; see Sinon v. Eastern Kentucky Welfare Rights Organization, 426
US 26, 40, 96 S.Ct. 1917, [1925] 48 L.Ed.2d 450 (1976); California Bankers
Assn. v. Shultz, 416 U S. 21, 94 S.Ct. 1494, 39 L.Ed.2d 812 (1974); Sierra
Club v. Mrton, 405 U.S. 727, 739, 92 S.Ct. 1361, [1368] 31 L.Ed.2d 636
(1972). Representational standing depends in substantial measure on the
nature of the relief sought. |If in a proper case the association seeks a

decl aration, injunction, or sone other formof prospective relief, it can
reasonably be supposed that the remedy, if granted, will inure to the benefit
of those nenbers of the association actually injured. Warth v. Seldin, 422

U S. 490, 515, 95 S. Ct. 2197, 2213-14, 45 L.Ed.2d 343 (1975)." (Interna
quotation marks omtted.) Connecticut Assn. of Health Care Facilities, Inc.

v. Worrell, supra, 199 Conn. at 616, 508 A 2d 743; accord W ndham Taxpayers
Assn. v. Board of Selectnmen, 234 Conn. 513, 527, 662 A . 2d 1281 (1995).

The plaintiff argues that it has sustained its burden of proof and has
satisfied this test. [FN8] The defendants challenge only the first prong of
the test. They rely on Lujan v. Defenders of Wldlife, 504 U S. 555, 560-61
112 s. . 2130, 2136-37, 119 L.Ed.2d 351 (1992), wherein the United States
Supreme Court set forth a three part test to determ ne individual standing.
First, a plaintiff nust denonstrate an "injury in fact," that is, an invasion
of a legally protected interest that is "concrete and particul ari zed" and

"actual or inmnent" rather than "conjectural or hypothetical." 1d. Second,
there nust be a causal connection between the defendants' conduct and the
alleged injury. The injury nust be "fairly ... trace[able] to the challenged
action of the defendant[s], and not ... th[e] result [of] the independent
action of sone third party not before the court.” (Internal quotation marks
omtted.) Id. Third, the alleged injury will "likely," rather than

"specul atively," be "redressed by a favorable decision.” 1Id., at 561, 112

S.CG. at 2136.

FN8. It is undisputed that the plaintiff has the burden of proof on the
i ssue of standing and that unless the claimnt has standing, the trial court does
not have subject matter jurisdiction. Osi v. Senatore, 230 Conn. 459, 470, 645
A 2d 986 (1994); Sadloski v. Manchester, 228 Conn. 79, 83-85, 634 A 2d 888 (1993).

The defendants argue that the plaintiff has not satisfied this test because
of its failure to allege that any of its nmenbers had been denied an interview
wi th the Judge Advocate General Corps or that any nmenber had been denied a
service of the |law school's office of career services. The plaintiff responds
that, assuming Lujan governs this court's standing analysis, [FNO] it neets
the standing requirements recited in that case. W conclude that the trial
court properly determned that the plaintiff had standing.

FN9. The plaintiff argues that because Lujan is a plurality opinion and
has not yet been relied upon by Connecticut courts, it does not govern

This court has had nmany opportunities to determ ne what constitutes standing.
"Standing is the legal right to set judicial machinery in notion. One cannot
rightfully invoke the jurisdiction of the court unless he has, in an

i ndi vidual or representative capacity, sone real interest in the cause of
action, or a legal or equitable right, title or interest in the subject matter
of the controversy.... Unisys Corp. v. Dept. of Labor, 220 Conn. 689, 693
600 A.2d 1019 (1991)." (Internal quotation marks omtted.) Presidential
Capital Corp. v. Reale, 231 Conn. 500, 504, 652 A 2d 489 (1994). "Standing
requires no nore than a colorable claimof injury; a plaintiff ordinarily
establishes his standing by allegations of injury. Simlarly, standing exists
to attenpt to vindicate 'arguably' protected interests. Ducharme v. Putnam
161 Conn. 135, 139, 285 A.2d 318 (1971); see also Assn. of Data Processing
Service Organi zations v. Canp, 397 U S. 150, 90 S.C. 827, 25 L.Ed.2d 184
(1970)." (Enphasis in original.) Maloney v. Pac, supra, 183 Conn. at 321 n.
6, 439 A 2d 349. [FN10]



FN10. There is little material difference between what we have required
and what the United States Supreme Court in Lujan demanded of the plaintiff to
est abl i sh standi ng.

The infringement of the rights of the plaintiff's nenbers under the Gay
Ri ghts Law was concrete and particul arized as well as actual and inmm nent.
The menbers had been deni ed equal placenent opportunities because the career
services office had allocated resources to the mlitary, which would not,
regardl ess of their abilities and talents, hire them The director of the
of fice of career services, Diane Panciera, admitted that the office allocates
resources to nmlitary enployers and spends time acconmodating the mlitary,
i ncluding arranging for and foll owi ng up on on-canpus interviews. That
conduct has created a | ack of equal access to the office of career services
and has caused sone of the plaintiff's nmenbers to reeval uate their approaches
to the career services departnent. Moreover, by allowing the mlitary to use
the services of the placenment office and to conduct on-canpus interviews, the
def endants sanctioned inperm ssible discrimnation that caused the plaintiff's
menbers to have feelings of shock, anger, humliation, frustration and
hel pl essness. [FN11] Finally, the violation of the nenbers' rights under the
Gay Rights Law was continuing and, at the time of the tenporary injunction
heari ng, was about to increase upon the arrival of mlitary recruiters to
conduct interviews. By permanently enjoining on-canpus recruiting by the
mlitary, the trial court secured the nmenbers' rights under the Gay Rights
Law.

FN11. The factual findings and | egal conclusions by the trial court are
unequi vocal : "The | aw school's assistance in securing enploynment is one of the nost
i nportant services that the | aw school provides. However, it has given an enpl oyer
(specifically, the mlitary) the license to discrimnate through the use of the
school's services and facilities. As a result of the school's policy and practices,
gay and | esbian nenbers of [the] plaintiff association have been offered fewer
pl acenent opportunities than heterosexual students. They have suffered stigm
hum |iation, and the | oss of professional and educational benefits as a result of
[the] defendants' unlawful conduct."

This case is a far cry fromthe attenuated claimin Lujan v. Defenders of
Wldlife, supra, 504 U S. 555, 112 S.Ct. 2130, upon which the defendants
exclusively rely. Therein, the subject association clained standi ng because
two of its nenbers who planned to travel abroad in the future would have their
ability to viewcertain wildlife jeopardized as a result of a restrictive
interpretation of the Endangered Species Act of 1973 limting its
applicability to the United States and the high seas. 1d., at 559, 562-63,
112 S. . at 2135-36, 2137-38. |In contrast, the plaintiff's menbers in this
case are not merely nenbers of the general public who have failed to
denonstrate how they have been harmed in sone uni que way. Cf. Monroe v.

Horwi tch, 215 Conn. 469, 473, 576 A 2d 1280 (1990) (because plaintiff is
"sinply a menber of the general public who has not denonstrated how she was
harmed in a unique fashion,"” she is not aggrieved). Accordingly, because the
plaintiff's nenbers woul d have otherwi se had standing to sue in their own
right, we conclude that the trial court's determ nation that the plaintiff had
standing to bring this action was proper

In the third i ssue on appeal, the defendants argue that because the plaintiff
was not aggrieved by the |law school's decision to allowthe mlitary to use
t he pl acenent and career services facilities to recruit on canpus, the trial
court |acked subject matter jurisdiction. [FN12] Because aggrievenent is a
predicate to the court's subject matter jurisdiction, it nust be resolved in
the plaintiff's favor in order for this court to proceed to the nerits.

FN12. Pursuant to § 46a-99; see footnote 7; a party nust be aggrieved
in order to petition the Superior Court for relief.



t hat

"The [fundanmental] test for determ ning aggrievenment enconpasses a well
settled twofold determination: first, the party claimng aggri evenent nust
denonstrate a specific personal and legal interest in the subject matter of
t he deci sion, as distinguished froma general interest shared by the conmunity
as a whole; second, the party claimng aggrievenment nmust establish that this
specific personal and | egal interest has been specially and injuriously
affected by the decision. Zoning Board of Appeals v. Freedom of Information
Conmi ssi on, 198 Conn. 498, 502, 503 A 2d 1161 (1986) [superseded on ot her
grounds by Hartford v. Freedom of |nformation Conm ssion, 201 Conn. 421, 518
A.2d 49 (1986) ]; Cannavo Enterprises, Inc. v. Burns, 194 Conn. 43, 47, 478
A.2d 601 (1984); Local 1303 & Local 1378 v. FOC, [191 Conn. 173, 176, 463
A.2d 613 (1983) ]; Mstic Marinelife Aquarium Inc. v. GIIl, 175 Conn. 483
493, 400 A.2d 726 (1978)." (Internal quotation marks omtted.) W ndham
Taxpayers Assn. v. Board of Selectnen, supra, 234 Conn. at 523, 662 A 2d 1281

The defendants claimthat although the plaintiff may indeed have intense
feelings regarding the mlitary recruiting on canpus despite its
discrimnatory practices, " '[a] nere grievance to one's sense of propriety or
sense of justice' " does not equate with | egal aggrievenent. They claimthat
the plaintiff nust have nenbers who actually desire a mlitary career and were
denied an interviewwith a branch of the mlitary service in order to be
aggrieved. Additionally, they assert that the plaintiff's alleged injury is
the result of the policies of the Departnent of Defense and not the
def endants' conduct. W disagree.

The defendants' arguments ignore the facts that the trial court reasonably
found. Specifically, the trial court found that the "assistance in securing
enpl oyment is one of the nost inportant services that the | aw school provides”
and that by allow ng an organization that discrimnates against gay and
| esbi an students to use its facilities and services, the | aw schoo
contributed to such students having "fewer placenent opportunities than
het erosexual students."” This |lack of equal access to professional and
educational benefits as a result of the defendants' conduct, as well as the
stigma and humiliation created by the inequities, constituted injuries
sufficient to satisfy the aggrievenent threshold.

The defendants' argument that, because the plaintiff has not denonstrated
that one of its nenbers was denied an interviewwith the mlitary, there can
be no aggrievenent is msplaced. The relevant question is not whether one of
the plaintiff's nenbers wants to join the mlitary; rather, the relevant
guestion is whether the nmenbers are receiving the same placenment opportunities
as heterosexual students. Furthernore, the defendants' suggestion that the
plaintiff's conplaint is really against the mlitary and not the schoo

m scharacterizes the problem An action pursuant to § 46a-99 is directed at
di scrimnation by state agencies, such as the University of Connecticut, and
not federal departnents. [FNL13]

FN13. Indeed, the trial court recognized this distinction when it stated
"[a] | though federal law allows the mlitary to discrimnate based on sexua

preference, the court finds no federal |aw which requires state institutions (such
as [the law school] ) to allowthe mlitary on canpus for recruiting purposes.”

Havi ng di sposed of the defendants' argunents, we conclude that the plaintiff
has been aggrieved by the defendants' conduct. The |egislature has provided
an unequi vocal prohibition on any state agency from becom ng "a party to any
agreement, arrangenment or plan which has the effect of sanctioning

discrimnation." GCeneral Statutes § 46a-81li(b). In unanbiguous |anguage
contained in that sane subsection, the legislature has also made it clear that
"[n]o state facility may be used in the furtherance of any discrimnation.”

By providing its facilities for on-canmpus interviews by a discrimnatory

enpl oyer, and by participating in the arrangenment and schedul i ng of these

i nterviews on behalf of such an enployer, the |aw school, and not the



mlitary, has know ngly violated the specific provisions of the Gay Rights
Law. The plaintiff is not asserting sone generalized grievance shared by
every citizen. The Gay Rights Law protects the plaintiff's nmenbers, citizens
who are gay nen or | esbians and who have been the subject of discrimnation as
a result of their sexual preferences. As nenbers of the very class protected
by the Gay Rights Law, who seek protection by the act fromthe very harns they
al l ege to have experienced, the plaintiff's menbers have the greatest |ega
interest in the enforcenent of the statutory prohibitions and are clearly

di stingui shable fromthe comunity at |arge. Furthernore, those nmenbers have
been specially and injuriously affected by the decision of the | aw school to
permt on-canpus recruiting activities by the mlitary because this decision
has violated their rights to be protected fromdiscrimnation under the Gay
Rights Law. W conclude, therefore, that the plaintiff has established that
it was aggrieved.

IV

The last issue that we address involves interpreting § 10a-149a in order to
determ ne whether this provision requires that the | aw school afford mlitary
recruiters access to the school. [FN14] After considering the | anguage of the
statute and its legislative history and purpose, the trial court concl uded

that because § 10a-149a requires that the | aw school treat mlitary and
nonmlitary recruiters alike and because the | aw school mnust ban nonmlitary
recruiters who discrimnate on the basis of sexual orientation, the | aw schoo
must simlarly ban all mlitary recruiters. W agree.

FN14. Qur analysis of § 10a-149a applies not only to the | aw school, but
also to the other entities reached by the statute, nanely, all state colleges and
universities and any private college or university that receives state funds. See

footnote 2 for the text of § 10a-149a.

The plaintiff argues on appeal that the | anguage of the statute clearly
provides that the | aw school is to "provide the same directory information and
on-campus recruiting opportunities to representatives of the armed forces of
the United States of Anerica and state arned services as are offered to

nonmlitary recruiters or conmmrercial concerns.” (Enphasis added.) GCenera
Statutes § 10a-149a. The plaintiff interprets this |anguage to nean that
mlitary and nonmlitary recruiters are to be afforded equal, identical

recruiting opportunities. Therefore, because the | aw school cannot permt a
civilian enpl oyer who discrinmnates on the basis of sexual orientation to
recruit on canpus, it cannot allowthe nmlitary to recruit on campus.
Furthernore, the plaintiff clains that the legislative history of this statute
supports its position in that there was overwhel ni ng sentinent anmong the
senators and the representatives and those who testified at |egislative

comttee hearings that § 10a-149a sought nerely to provi de equal access to
mlitary and nonmlitary recruiters and not preferential access to the
mlitary.

In contrast, the defendants, who simlarly agree that the | anguage is plain

and unanbi guous, focus on the first phrase of § 10a-149a that provides

"[ n] otwi t hst andi ng any other provision of lawto the contrary" to concl ude
that the statute mandates that mlitary recruiters be afforded the sanme
recruiting opportunities as civilian recruiters, regardless of any contrary

| aws, such as antidiscrinmnation |laws, and that any conflict between §
10a-149a and any other |aw "nust be resolved in favor of requiring access by
mlitary recruiters.” Therefore, according to the defendants, the | aw schoo
must permt the mlitary to recruit on canpus, even though this would result
in the school violating § 46a-81i and 46a-81j. [FNL5] Furthernore, the

def endants argue that because the |anguage of the statute is clear, the trial
court should not have considered the statute's legislative history, which, the
def endants claim is nonethel ess inconclusive.



FN15. We agree with the dissenting opinion by Justice Palner that "the

rule set forth in § 10a-149a shall take precedence over any other provision of the
| aw t hat woul d otherwi se bar the mlitary fromengaging in t he sane on-canpus
recruitnent activities as civilian enployers.” Were we differ, however, is in our
interpretation of the "rule.”

In order to determ ne whether the | aw school nust deny the mlitary access

to on-canpus recruiting opportunities, we nust construe § 10a-149a. "It is
fundanmental that statutory construction requires us to ascertain the intent of
the legislature and to construe the statute in a manner that effectuates that
intent.... In seeking to discern that intent, we |look to the words of the
statute itself, to the legislative history and circunstances surrounding its
enactment, to the legislative policy it was designed to inplenment, and to its
relationship to existing legislation." (G tation omtted; internal quotation
marks omtted.) Murchison v. CGvil Service Comm ssion, 234 Conn. 35, 45, 660
A.2d 850 (1995); accord LoPresto v. State Enpl oyees Retirenment Conmi ssion

234 Conn. 424, 447, 662 A.2d 738 (1995). CQur exam nation of the |anguage,

| egi sl ative history and purpose of § 10a-149a |eads us to conclude that the
plaintiff provides the nore sound interpretation of the statute.

Solely on the basis of the statute's plain | anguage, we agree with the
plaintiff that the statute clearly requires that the |aw school nust provide
mlitary enployers with the "sane" recruitnment opportunities as civilian
enpl oyers. This necessarily nmeans that mlitary and civilian enpl oyers nust
be treated equally, with the sane benefits and under the sane limtations.
Accordi ngly, because the |aw school can permt only a civilian enployer that
does not discrimnate on the basis of sexual orientation to recruit on campus,
it must permt the mlitary simlarly to recruit only if it does not
discrimnate on the basis of sexual orientation. The defendants
interpretation would result in the mlitary and civilian enpl oyers not
recei ving the same treatnment because the mlitary would be permtted to
di scrimnate and would reap the benefits of recruiting. Therefore, the
ability to recruit by the mlitary would create additional privileges.

Furthernore, we reject the defendants' construction of the "notw thstandi ng"
clause. At the outset, we note that we have long held that provisos and
exceptions to statutes are to be strictly construed with doubts resolved in
favor of the general rule rather than the exception and that "those who claim
the benefit of an exception under a statute have the burden of proving that
they come within the limted class for whose benefit it was established.”
Conservation Conmmi ssion v. Price, 193 Conn. 414, 424, 479 A 2d 187 (1984);
accord Aaron v. Conservation Conm ssion, 183 Conn. 532, 549, 441 A 2d 30

(1981); see 2A J. Sutherland, Statutory Construction (5th Ed. Singer 1992) §§
47.08 and 47.11. The defendants have failed to prove that this proviso neans
that the mlitary should be permtted to recruit on campus in spite of the
fact that it discrimnates on the basis of sexual orientation and the fact

that such recruitnent would violate §§ 46a-81i and 46a-81] .

The defendants maintain that, at the time § 10a-149a was enacted in 1984,
di scrimnation by state agencies on the basis of gender, disability and age

was prohibited by General Statutes §§ 46a-71 and 46a-72. The mlitary,
however, openly discrimnated on these bases, as it continues to do today.
The defendants argue that because the mlitary was then permtted to recruit

on the | aw school's canpus pursuant to § 10a-149a notw t hstandi ng t hese ot her
protecting statutes, [FN16] it should simlarly be permtted to recruit now
even though it violates the Gay Rights Law. W disagree. There is no
indication in the | anguage of the statute or in its legislative history that
the "notwi thstandi ng" clause refers to these statutes. See footnote 20.

Rat her, strictly construing the plain |anguage of § 10a-149a, we di scern that
"any provision[s] of lawto the contrary”" to which the statute refers are



those that are contrary to the substance of this law, in specific, those
statutes that would deny the mlitary the sane directory and recruiting
opportunities as are provided to private enployers. Antidiscrimnation
statutes do not explicitly prohibit such access to the mlitary. 1t is only
by applying these statutes to the mlitary in light of its practices and
policies that these statutes are arguably "to the contrary.”

FN16. The issues of whether the mlitary actually violates these
antidi scrimnation statutes and whether such violation would al so preclude the

mlitary fromrecruiting under § 10a-149a have not been raised and, therefore, we
need not resolve them

Furthernore, the legislative history of the exenption in the Gay Ri ghts Law

for the Reserve Oficers' Training Corps (ROTC); General Statutes § 46a-81q;
confirms our conclusion that the | egislature did not consider the

"notw t hstandi ng" proviso in § 10a-149a to refer to the antidiscrimnation

statutes in effect when § 10a- 149a was passed, nanely, §§ 46a-71 and 46a-72.
VWhen, in 1991, the legislature added the ROIC exenption by enacting No. 91-58
of the 1991 Public Acts explicitly excusing the ROTC fromconplying with the
Gay Rights Law, it expressed concern that w thout the exenption, all ROIC
progranms in the state would be elimnated. 1In other words, it considered that
because the mlitary discrimnated on the basis of sexual orientation, the
ROTC woul d be in violation of the Gay Rights Law and that such viol ation would
precl ude the ROTC s presence on canpus. See 34 HR Proc., Pt. 7, 1991 Sess.,
pp. 2666-67. This specific exenption was essential to save the program 1d.
The | egi sl ature, however, had not previously expressed and did not then
express any concerns that the mlitary, in general, or the ROIC, in specific,
had been in violation of the other antidiscrimnation statutes. [FNL7]

Because the |l egislature did not perceive that the mlitary had been in

viol ation of these statutes, nmilitary and nonmlitary enpl oyers were not being
treated differently. Therefore, because these statutes were not considered by
the legislature to be provisions of |law by which the mlitary receives
different treatnment fromnonmlitary enployers, these statutes could not have

been the "provision[s] of lawto the contrary" referred to in § 10a- 149a.
Accordingly, we reject the defendants' construction of the "notw thstandi ng"
cl ause.

FN17. We assune that the |egislature m ght have considered that the

discrimnation by the mlitary had not been illegal because the restrictions by the
mlitary were limted to bona fide occupational qualifications. The mlitary
di scrimnates on the basis of gender in that wonmen are barred from conbat duty; it

di scrimnates on the basis of age in that no one over the age of thirty-five may
enlist unless that person has prior service; and it discrimnates on the basis of
disability in that only able-bodied persons are permitted to enlist. W take no
position on whether these discrimnatory practices by the mlitary qualify as bona
fide occupational qualifications and recognize only, as a reflection of its intent,
that the | egislature mght have considered them as such

In further support of our conclusion that the |egislature intended schools to
bar any enpl oyer that violates the Gay Rights Law fromrecruiting on campus,
we consider the tenet of statutory construction referred to as expressi o unius
est exclusio alterius, which may be translated as "the expression of one thing
is the exclusion of another.” Black's Law Dictionary (6th Ed.1990); 73

Am Jur.2d, Statutes § 211 (1974). "[Where express exceptions are made, the
| egal presunption is that the legislature did not intend to save other cases

fromthe operation of the statute." 73 AmJur.2d, supra, § 316; see lovieno
v. Conmi ssioner of Correction, 222 Conn. 254, 258, 608 A 2d 1174 (1992);

Chai rman v. Freedom of Information Conmmi ssion, 217 Conn. 193, 200, 585 A 2d 96
(1991). Thus, by exenpting only the ROTC fromthe Gay Rights Law, the
presunption is that the legislature did not intend to excuse the | aw schoo
fromcomplying with the Gay Ri ghts Law by assisting the nmlitary inits
recruitnent activities. Had the |legislature wanted to excuse state school s



fromcomplying with the Gay Rights Law, it could have included such a
provi si on.

The | egislative history and purpose of the statute confirms our concl usion
that to allowthe mlitary to recruit would afford the mlitary preferential

treatnent in violation of § 10a-149a. Nunber 83-576 of the 1983 Public Acts,

codified at General Statutes § 10a-87, was enacted in response to the
Uni versity of Connecticut's board of trustees' decision to ban conpletely from
the university all mlitary recruiters. That public act provided an
uncondi tional right of access to state schools for mlitary recruiters. [FNL138]

Thus, under § 10a-87, the | aw school was required to provide access to
mlitary recruiters under all circunstances. Interestingly, however, the

| egislative history indicates that such unconditional access was not the goa
of that statute. Senator Thomas Scott stated that the underlying goal was to
"ban [state universities] frombanning mlitary recruiters and mlitary
recruiters ought to in turn be treated |Iike anybody froma corporation or
anybody el se who wi shes to cone to a canmpus and talk to students about job
opportunities...."” 26 S.Proc., Pt. 13, 1983 Sess., p. 4530. Section 10a-87

was repeal ed by No. 84-87 of the 1984 Public Acts, codified at § 10a-149a. In
contrast to Public Act 83-576, the current statute explicitly limts the
access of mlitary recruiters by requiring that mlitary recruiters be
provided with only the same access as nonm litary recruiters and, therefore,
nore accurately reflects the legislative intent enbodied in the |egislative
history of the 1983 and 1984 acts. The previous unconditional access was
abol i shed.

FN18. Public Act 83-576 provides in relevant part: "The board of
trustees shall be prohibited from denying access to any canpus under its
jurisdiction to any representative of the arned forces of the United States of
Ameri ca who seeks entrance onto any such canmpus for the purpose of conducting job
interviews."

Furthernore, it is unequivocally clear fromthe Senate and House of
Representatives floor debates and the |legislative conmttee hearing testinony
[ FN19] that the purpose of this statute is to provide equal access to mlitary
and civilian recruiters. Preferential access and treatnment to the mlitary is
plainly rejected. Representative Dorothy C. Goodwi n described the bill as "a
nondi scrimnation bill which says that recruiters for the armed services w |
be treated on exactly the sane basis with no exceptions as any other job
recruiter on any high school or college canmpus in the state ... [and that the
purpose of the bill is] to make sure that the armed forces of the United
States are not either handi capped or advantaged in any way in the recruitnent
process." (Enphasis added.) 27 H R Proc., Pt. 3, 1984 Sess., p. 964.

Senator Steven C. Casey stated that the bill would require that the mlitary
be afforded "the same ... on-canpus recruiting opportunities” that are
provided to other recruiters. 27 HR Proc., Pt. 3, 1984 Sess., p. 1131
Furthernore, Joseph Constantine, the coordinator of guidance and health for

the Hartford public school systemat the time of the enactnent of § 10a-149a,
stated that the purpose of the bill "is sinply to provide equity ... equa
access to the mlitary...." Conn. Joint Standing Committee Hearings,
Education, Pt. 2, 1984 Sess., p. 369. Significantly, Myjor Louis Win of the
United States Marine Corps Reserve stated that this bill would ensure "that
mlitary recruiters are given equal access, not preferential access, but equal
access to schools. The same access that a school would provide to another

busi ness or an educational institution.... [He further stressed] that this is
not a preferential bill. This is an equal access bill." (Enphasis added.)
Id., pp. 404-405. Stanley Pac, then conmm ssioner of environnental protection
speaking as a private citizen, indicated that "this bill would give the

mlitary recruiters the sane rights that other recruiters have on canpus...."

Id., p. 411. Lastly, Major Ceorge Messier, then commandi ng officer of the
Marine Corps recruiting station in Hartford, responded in the affirmative to
the question that "this [bill] would be only to insure equity, fairness?"



Id., p. 415. Because the defendants are asking us to grant the mlitary
preferential access, in that mlitary recruiters would be allowed to use the
| aw school's services and facilities in spite of the fact that the mlitary
di scrimnates on the basis of sexual orientation, while a civilian enployer
who discrimnated on the basis of sexual orientation would be denied such
access, we reject their argunent. [FN20]

FN19. " Al though we generally restrict our review of a statute's
| egislative history to the discussions conducted on the floor of the House of
Representatives or of the Senate, we will consider such committee hearing testinony
of individual s addressing the proposed enactnment when such testinony provides
particular illum nation for subsequent actions on proposed bills, such as in this
instance." Elections Review Conmittee of the Eighth UWilities District v. Freedom
of Information Conm ssion, 219 Conn. 685, 695 n. 10, 595 A 2d 313 (1991).

FN20. We note that in 1984, the "notw t hstandi ng" cl ause was adopt ed

froma New Hanpshire statute that provides: "Duty to Provide Access.
Not wi t hst andi ng any ot her provision of law to the contrary, all public high schools
and all institutions within the state university system and all private high

school s, colleges and universities which receive state funds shall offer the sane
on-campus recruiting opportunities to representatives of state or United States

arned services as they offer to nonmlitary recruiters.” N H Rev.Stat.Ann. § 186.68

(1989). Its legislative history is simlar to that of § 10a-149a in that it
expresses the sentinment of ensuring equal and not preferential access for the
mlitary, does not refer to any antidiscrimnation lawin effect at the time, and is
silent on the issue of what the "notw t hstandi ng" clause refers to.

We further note that the current statute is nore expansive in scope in
that it applies not only to state universities, but also to private coll eges
receiving state funds. 1In addition, it seeks to ensure both the sane on- canpus
recruiting opportunities and the sanme directory information for both mlitary

and nonnmlitary enployers. See footnote 2 for the text of § 10a-149a. Because §
10a-149a targets a broader audience than its predecessor, the "notw thstandi ng"
cl ause may have been added in 1984 in order to protect against other statutes
dealing wth directory information and private coll eges that may have been in

exi stence at that tine.

We are further persuaded by the New York Court of Appeals' recent
interpretation of New York Education Law § 2-a (MKi nney 1988), enacted in

1984, which is simlar to § 10a-149a. Lloyd v. Gella, 83 NY.2d 537, 611

N Y.S. 2d 799, 634 N.E. 2d 171 (1994). Section 2-a provides that

"[ n] otwi t hst andi ng any ot her provision of lawto the contrary, if a ... board

of education ... permts access to ... school property to persons who inform

pupi |l s of educational, occupational or career opportunities, such ... board
shal | provide access to ... such school property on the sane basis for

official representatives [of the military]...." (Enphasis added.) In Lloyd

the plaintiff argued that § 2-a invalidated the city of Rochester schoo
board's resol ution adopted in 1991, which, in effect, denied on-canpus access
to the mlitary because of its discrimnatory practices. [FN21] 1d., at 542,
611 N.Y.S. 2d 799, 634 N.E. 2d 171. The New York Court of Appeal s di sagreed

because it concluded that § 2-a is clearly an "equal access" statute. |Id., at
545, 611 N Y.S.2d 799, 634 N.E 2d 171

FN21. This resolution provided in relevant part: " 'No organization
shall be permtted in any Gty School District building for the purpose of
recruiting City School District students if such organization has a stated policy
whi ch di scrim nates agai nst any person on the basis of race, color, religion
handi cap, sex, creed, political beliefs, age, econom c status, or sexua
orientation, until such time as these discrimnatory policies are discontinued.’
Lloyd v. Gella, supra, 83 N Y.2d at 543, 611 N Y.S. 2d 799, 634 N.E 2d 171

The court reasoned that § 2-a "was enacted to overcone the [whol esal €]
di scrimnatory exclusion of the mlitary fromschools for recruitmnent



purposes.” Id., at 542, 611 N.Y.S.2d 799, 634 N.E. 2d 171. The statute does
not, however, mandate unqualified or preferential mlitary access; rather, it
"specially protects mlitary recruiters by granting them equal access." 1d.,
at 544, 611 N.Y.S.2d 799, 634 N.E. 2d 171. Consequently, the court rejected the
plaintiff's construction, which "would grant the mlitary unenacted and
uni nt ended uni versal access ... which would give undue preference to mlitary
recruitnent....” Id., at 545, 611 N Y.S. 2d 799, 634 N E. 2d 171. Therefore
the court concluded that because the board's resolution would forbid on-canpus
recruiting access to a nonnilitary enployer who discrimnated on the basis of
sexual orientation, to effectuate the statute and provide the mlitary with
access "on the sane basis,” [FN22] the mlitary must simlarly be banned.
[FN23] 1d., at 546- 47, 611 N.Y.S.2d 799, 634 N.E 2d 171

FN22. W recogni ze that the operative language in § 2-a is "on the sane

basis," but we discern no difference between that phrase and the word "sanme" in §
10a- 149a.

FN23. The court al so concluded that "the |egislative history supports
access only upon simlar ternms and conditions as are allowed to other prospective
enpl oyers. It does not support something denom nated broadly and unqualifiedly as
'guaranteed access.' " Lloyd v. Gella, supra, 83 N Y.2d at 546, 611 N.Y.S.2d 799
634 N E. 2d 171.

Any unresol ved questions as to the interpretation of § 10a-149a are answered
by an examination of the public policy involved in this case. Speaking in
favor of the Gay Rights Law, Senator George Jepsen aptly described the need
for such protective legislation. "I speak in favor of this bill because it
addresses discrimnation on the basis of status, not specific acts, because
such discrimnation is w despread, even systematic in our society, because
sexual orientation is not protected, unfortunately, by our Constitution, and
as such, it is entirely appropriate to address this difficult and inportant
subject in the Congress and in the Legislatures across our country. | believe
that the mark of a civilized society is how well it addresses the needs of
t hose | east well-equi pped to protect thenselves and that ... throughout our
hi story each generation has had to stand up and be counted on whether they're
going to protect those nobst poorly situated to protect thenselves, whether it
was with the waves of immgration in the 19th and 20th centuries, whether it
was to protect political activists in the wake of World War | or in the
McCarthy era, whether it was to protect against religious discrimnation ..

t hroughout our history, whether it was the Cvil R ghts struggle to protect

bl acks and Hi spanics, culmnating in the 1960s, whether it was the struggle
for equality for wonen in the 1960s, 1970s and today and now we have the issue
of sexual orientation.... [Clountless gays ... fear discrimnation in their
jobs, in their housing.... | know of overt acts of discrimnation, whether
it's slurs, ugly slurs painted on the sides of houses or on the cars of
honosexual s, whether it was the testinony of individuals before the Judiciary
Conmittee earlier this year, whether it was the letters and the wite-ins from
countl ess individuals who are gay and who have faced discrinmnation in their
lives...." 34 S.Proc., Pt. 3, 1991 Sess., pp. 983-85

The Gay Rights Law was enacted in order to protect people from pervasive and
i nvidious discrimnation on the basis of sexual orientation. [FN24] W cannot

interpret § 10a-149a to override this necessary protection without a strong
showi ng by the defendants that that is what the |egislature intended. [FN25]

Because § 10a-149a inplicates strong public policy concerns regarding the
protection of a class of people fromdiscrimnatory practices, we mnust
strictly construe the entire statute in light of this public policy. See 3A

J. Sutherland, supra, § 74.11, p. 401 ("interpretation of statutes which

i mpi nge upon civil liberties is generally treated as an extraordinarily
serious business, subject to special considerations"). 1In doing so, we are
not persuaded by the defendants' interpretation of the statute and we concl ude
that the United States mlitary is presently prohibited fromrecruiting on the



| aw school ' s canpus because of its current discrimnation against gay nen and
| esbi ans.

FN24. Ceneral Statutes §§ 46a-8la through 46a-81n of the Gay R ghts Law
provide that it is the public policy of this state that individuals are not to be
di scri m nat ed agai nst because of their sexual orientation--that is, the | aw
prohi bits di scrimnation against a person based on his or her "preference for
het erosexual ity, honosexuality or bisexuality, history of such preference or being

identified with such preference...." GCeneral Statutes § 46a-8la. This public
policy reaches a wi de spectrumof activities, including: nmenbership in licensed

pr of essi onal associations (§ 46a-81b), enploynment (§ 46a-81c), public accommodati ons
(§ 46a- 81d), housing (§ 46a-81le), credit practices (§ 46a-81f), enploynent in state
agenci es (§§ 46a-81h and 46a-81j), the granting of state |licenses (§ 46a-81k),

educational and vocational programs of state agencies (§ 46a-81n), and allocation of

state benefits (§ 46a-81n). Furthernore, pertinent to this case, the |egislature has
prohi bited discrimnation on the basis of sexual orientation by "[a]ll state

agenci es, including educational institutions, which provide enploynent referrals or
pl acenent services to public or private enployers...." (Enphasis added.) Cenera

Statutes § 46a-81j(a); see General Statutes § 46a-81i

FN25. At the tine § 10a-149a was enacted, the Gay R ghts Law di d not

exist. Nor is there any evidence that the legislature has revisited § 10a- 149a
since the passage of the Gay Rights Law that woul d support an application of the
"notwi t hstandi ng" clause to the Gay Rights Law. Mreover, "the legislature is
presuned to exercise its statutory authority with know edge of existing statutes and
with the intention of creating one consistent body of law. ..." (Internal quotation
marks omtted.) Caron v. Inland Wetlands & Watercourses Comn ssion, 222 Conn. 269,

277, 610 A 2d 584 (1992). CQur interpretation of § 10a-149a as giving the
mlitary the sane on-canpus access as civilian enployers is consistent with the Gay
Ri ghts Law and serves to further rather than inpede its goals.

The judgnent is affirnmed.
In this opinion BERDON and NORCOIT, JJ., concurred
BERDON, Associate Justice, concurring

| join the majority inits well reasoned opinion that concludes that the
mlitary, because of its current discrimnatory practices agai nst gay nen and
| esbi ans, cannot use the facilities of the University of Connecticut Law
School (law school) for recruitment purposes. | wite separately to express
nmy concern regardi ng the dissenters' fundanmental m sunderstanding of Genera

Statutes § 10a-149a [FN1] and their flawed analysis. That m sunderstandi ng
and fl awed anal ysis is obviously driven by their failure to recogni ze and
accept the fundanental change in Connecticut's public policy regarding gay nen
and | esbians. That public policy, adopted through |egislation enacted in
1991, conprehensively prohibits discrimnation on the basis of sexua

orientation. See Ceneral Statutes §§ 46a-8la et seq. (Gay Rights Law).

FN1. General Statutes § 10a-149a provides: "Notw thstandi ng any ot her
provision of law to the contrary, each constituent unit of the state system of
hi gher education and any private college or university which receives state funds
shal |, subject to the provisions of subdivision (11) of subsection (b) of section
1-19, provide the sane directory informati on and on-canpus recruiting opportunities
to representatives of the armed forces of the United States of America and state
arnmed services as are offered to nonmlitary recruiters or comercial concerns.”

| amtroubled by the dissenters' interpretation of the "[n]otw thstandi ng any
other provision of lawto the contrary" clause of § 10a-149a. They assert
that § 10a-149a "provides the mlitary with a uni que exenption from our



antidiscrimnation laws for the limted purpose of recruiting.” |If that be

the case, they assign no neaning to the operative clause of § 10a-149a, which
provides that the | aw school "shall ... provide the sane directory information
and on-canpus recruiting opportunities to representatives of the arned forces
... as are offered to nonmlitary recruiters or conmercial concerns." [FN2]
(Enphasi s added.) Moreover, neither dissenter adequately explains how the

"notw t hstandi ng" cl ause of § 10a-149a pernmits the mlitary, which currently
di scrimnates on the basis of sexual orientation, to recruit on canpus when
nonm litary enployers, who simlarly discrimnate, are barred.

FN2. Contrary to the express | anguage of the statute, the dissenters
wi sh to favor the mlitary, and allowthe nmilitary to use state facilities for
recruitnent, while engaging in conduct that would prevent a private enployer from
using state facilities for recruitment purposes. To acconplish this goal, Justice
Cal l ahan, in footnote 7 of his dissent, in which Justice Pal mer joins, states that

but for the "notw thstandi ng" clause, he would agree that under § 10a-149a the
mlitary "should be treated exactly |like any other enployer." Because of the
"notwi t hst andi ng" cl ause, the dissenters, however, curiously conclude that "sane"
does not nean sane. Rather, they argue that, because of the mlitary's "well
docunented practices" of discrimnation against gay nmen and | esbians, the mlitary
isto be treated differently than, not the same as, private enployers. This logic
el udes ne.

To fully understand our current |aw, we nust appreciate the conduct that was
and was not permitted earlier. 1In 1983, the |legislature adopted No. 83-576 of
the 1983 Public Acts (P.A 83-576), which provided that the regi onal conmunity
col l eges, the state technical colleges, the Connecticut state universities,
and the University of Connecticut were to grant "access to any canpus under
[their] jurisdiction to any representative of the arned forces of the United
States of America who seeks entrance onto such canpus for the purpose of
conducting job interviews.”" It is without dispute, based on the legislative
history, that P. A 83-576 was intended to treat the nmlitary "like anybody
[el se]” with respect to on-canpus recruitnent. [FN3] Therefore, in 1983, when
enpl oyers were permtted to discrimnate on the basis of sexual orientation
P.A. 83-576 mandated that the mlitary, despite its discrimnatory practices,
be allowed to recruit on state canpuses. As the najority opinion notes, the

following year the legislature revised its statutory | anguage and adopted §
10a- 149a, by enacting No. 84-87 of the 1984 Public Acts, to better reflect the
| egislative intention expressed in the 1983 and 1984 debates--that is, the
mlitary be given the same recruitnment opportunities as nonmlitary enpl oyers.

FN3. Senator Thomas Scott, the provision's sponsor, stated that
"mlitary recruiters ought to in turn be treated |i ke anybody froma corporation or
anybody el se who wi shes to cone to a canmpus and talk to students about job
opportunities....” 26 S. Proc., Pt. 13, 1983 Sess., p. 4530

Wth the adoption of the Gay Rights Law in 1991, however, enployers are
prohi bited fromdiscrimnating on the basis of sexual orientation. Genera

Statutes § 46a-81c. Those enployers that continue to discrimnate are now
prohi bited fromusing state facilities, such as the | aw school's career

services office, for any purpose. General Statutes § 46a-81i(b). [FN4]
Accordingly, the mlitary, as long as it persists in discrimnating agai nst
gay nen and | esbians, will not be allowed to recruit on the | aw school's
canpus.

FNA. General Statutes § 46a-81li(b) provides: "No state facility may be
used in furtherance of any discrimnation, nor may any state agency becone a party
to any agreenment, arrangenment or plan which has the effect of sanctioning
di scrimnation."”

The dissenters find it difficult to understand why, if by the adoption of §
10a-149a in 1984 the legislature intended to change the law regarding mlitary



recruitnent at the |law school, there was not substantial |egislative debate
regardi ng such an inpact. Wth a clear understandi ng of the various statutes
and their respective dates of passage, it becones evident that the dissenters

difficulty is without substance. As | indicated previously, § 10a-149a had no
practical effect on the statutes governing the | aw school when it was adopted
in 1984, because at that tinme enployers were free to discrimnate on the basis
of sexual orientation and therefore the mlitary, with its discrimnatory
practices, was pernmtted to use the | aw school's facilities. Consequently,

t here woul d have been no purpose in 1984 for such a vociferous debate.

Rat her, the debate that the dissenters seek occurred in 1991 when there was a
practical change.

It was in 1991 that the |egislature changed the public policy of this state
as it pertained to gay nmen and | eshians by adopting the Gay R ghts Law. At
that time, the legislature was fully cognizant of its actions, for the Gay
Rights bill was hotly contested before the legislature. The vitriolic debate
that the dissenters seek is indeed present. [FN5]

FN5. In both chanmbers of the General Assenbly, there was substanti al

opposition to the bill. In the House of Representatives, eighty-one nenbers voted
in favor of the bill, sixty-five voted against it, and five did not vote, while in
the Senate, twenty-one nenbers voted in favor of the bill, fourteen voted agai nst

it, and one was absent. 34 H R Proc., Pt. 7, 1991 Sess., p. 2782; 34 S. Proc., Pt

3, 1991 Sess., p. 1004. Reflective of this vote, the debate was di vi ded and heat ed.
Among the comments in support of the bill were the follow ng: "[B]ecause such
discrimnation is wi despread, even systematic in our society, because sexua
orientation is not protected, unfortunately, by our Constitution, and as such, it is
entirely appropriate to address this difficult and inportant subject in the Congress
and in the Legi slatures across our country.” 34 S. Proc., Pt. 3, 1991 Sess., p. 983,
remar ks of Senator Ceorge Jepsen; "I don't think there is any justification in our
society for people living in fear." 1Id., p. 996, remarks of Senator Cornelius

O Leary; "The highest responsibility of a governnent is to care for those people
and protect those people who need our protection. W have a bill that fulfills both
that [noral] and that civic responsibility.” 1d., p. 1003, remarks of Senator
Charles Allen I1l; "It's a sinple bill that says that people cannot be denied
certain equal rights based on their sexual orientation. | think when | say we're at
a crossroads, | think we have an opportunity to either perpetuate a negative cycle
or take steps forward on a positive cycle." 34 HRProc., Pt. 7, 1991 Sess., p.
2737, remarks of Representative Mles S. Rapoport; "Wat this bill basically
provides is that everybody is entitled to have hunan decency and respect, everybody
is entitled to live in peace, free from harassnent, free fromviolence and with the

ability to work and live free of discrimnation.” 1d., p. 2753, remarks of
Representati ve Juan A. Figueroa.

Qpposition to the bill was very vocal and diverse. Representative Peter
J. Fusscas stated that "this is a negative bill ... and | was just curious to know
whet her or not making it a crime was going to engender nore nutual respect,
understandi ng and tol erance and | don't really--1 really don't think so.” 1Id., p.

2767. Representative Reginald L. Jones stated that "[o]n the other hand, there are
many of us who believe there is a noral issue that underlies this situation and that

represents a watershed public policy decision.” 1d., p. 2754. Representative Al an
Schl esinger felt that "this legislation can be m sused and in sone states has been
m sused and that's why | have to vote no." 1d., p. 2747. Representative Arthur

O Neill wondered if the bill would result in an increase in honbsexuals noving to

Connecticut and doubted that there was a need for such |legislation, stating:

"[ SJome of ny constituents have asked ne regarding this |legislation as to whether or
not we woul d expect to see a large influx of honbsexual or |esbian persons noving

i nto Connecticut, |ooking for jobs, housing, or credit.... |If Connecticut is
practicing pervasi ve persecution of honosexuals and | esbians, |I'munable to explain
why they have not sought out the protections of the | aws of Wsconsin or
Massachusetts or those localities which afford themthe type of protection that this
legislation is designed to afford them" 1d., pp. 2725-29. Representative John
Wayne Fox al so doubted the need for this legislation, stating: "If you come before
this body and you want to claimthat you're entitled to a special privilege, a
speci al protection because you have been di scrimnated agai nst, the | east we can



hope for, the least we can ask, as the public policy setting body of this state is
that there be evidence of that fact and | submt to you that has not happened.”
Id., p. 2720. Representative Eugene A. Mgliaro, Jr., expressed general honophobic

fears, including antigay sentinments, stating: "According to this bill, | cannot
deny a honosexual fromrenting and | have to put nmy kids in jeopardy of sonething
that | fear could be detrinmental to them \ere are ny rights? ... M. Speaker
we' ve been on the floor of this House for many years debating this issue. W' ve
seen it growing like a cancer.... Another thing that bothers ne, M. Speaker, and
Menbers of the House, | have to have a new dictionary now and |I'm not saying these

things to be indifferent or to cause any hard feelings, but years ago you said | had
agay old tine, it was fine. You can't say it anynore. Years ago we said that
person | ooks like a fruitcake. You can't say it anynore. Years ago you said, hey,
ook at that [fairy]. You can't say it anynore, but they can turn around and conmt
any indecent act that they want." 1Id., pp. 2681- 85.

The |l egislature was al so well aware of the consequences of this |egislation.
That awareness is denonstrated by the fact that the |legislature specifically
exenpted the Reserve O ficers' Training Corps (ROTC) programat the University

of Connecticut fromthe Gay Rights Law. Ceneral Statutes § 46a-81q. [FN6]
Rel i gi ous organi zations were also furnished with an exenption. GCenera

Statutes § 46a-81p. The legislature, however, did not provide mlitary
recruiters with an exenption

FN6. Section 46a-81g exenpts ROTC progranms fromthe Gay R ghts Law "The
provi sions of sections 4a-60a and 46a-8la to 46a-8l1o, inclusive, shall not apply to
t he conduct and adm nistration of a ROTC program established and nai ntai ned pursuant
to 10 USC Sections 2101 to 2111, inclusive, as anmended fromtine to tinme, and the
regul ati ons thereunder, at an institution of higher education. For the purposes of
this section, 'ROTC neans the Reserve Oficers' Training Corps."

The dissenters argue that the | egislature nust have intended sonething by the

adoption of the "notw thstandi ng" clause of § 10a-149a and it did. Read in
context, [FN7] the "notw t hstandi ng" cl ause underscores the fact that the

| egi slature wished to ensure that the mlitary woul d have the sane recruitnment
opportunities as that provided to nonmilitary recruiters. In other words, the
| egislature was sinply attenpting to |l evel the playing field between

nonm litary enployers and the mlitary, not tilt the field in favor of the
mlitary. [FN3]

FN7. See footnote 1

FN8. Justice Callahan, in footnote 5 of his dissent, declares that the
"notw t hstandi ng" clause allows "the mlitary to recruit on state canpuses despite
nonconpl i ance with any [of Connecticut's] antidiscrimnation statutes...."

According to the dissenters, even if the mlitary choose to discrinnate based upon
race, religion, sex, marital status, ancestry or national origin, the mlitary would
still be able to utilize the services of our state agencies. Actually, the

di ssenters' interpretation of § 10a-149a woul d exenpt the military fromany of our
laws that qualify who may use state facilities for recruitment purposes, not just
antidiscrimnation statutes. Such an unprecedented and unconditional right not only

| eads to an offensive conclusion, but it also ignores the operative mandate of §
10a- 149a.

As the dissenters concede, this court has previously interpreted the phrase
"[ n] otwi t hst andi ng any other provision of lawto the contrary” in the context

of the Freedom of Information Act, General Statutes § 1-7 et seq. Gfford v.
Freedom of I nformati on Commi ssion, 227 Conn. 641, 654-55, 631 A 2d 252 (1993).
In Gfford, the majority of this court, which included Justice Callahan, held
this phrase to nmean that a matter "within this section that would otherw se be
governed ... by any other provision of the General Statutes, is nonethel ess
governed, not by the other provisions, but by this provision.” (Enphasis
added). I1d., at 654, 631 A 2d 252. In other words, the "notwi thstanding"



cl ause neans that no matter what any other |aw may ot herw se provide, the
operative clause of this provision controls. [FN9] Today, the majority

opinion correctly interprets the "notw thstanding" clause, as it is used in §
10a- 149a, in an identical manner

FN9. Justice Palnmer, in his separate dissenting opinion, clains that the
"notwi t hst andi ng" cl ause i s "an unanbi guous expression of |egislative intent that

the rule set forth in § 10a-149a shall take precedence over any other provision of

the Iaw that woul d otherwi se bar the mlitary from engagi ng in the sanme
on-campus recruitnent activities as civilian enployers.” (Enphasis in original.) |
completely agree. If a nonmlitary enployer is not legally barred fromrecruiting

on campus, then neither should the mlitary. Justice Palnmer, however, fails to
recogni ze that nonmlitary enployers who discrinmnate on the basis of sexua
orientation are barred by the Gay Rights Law fromusing state facilities for

recruitnent. Consequently, § 10a-149a bars the mlitary, which presently engages in

simlar conduct. Wen interpreting § 10a-149a, Justice Palnmer, like Justice
Cal | ahan, disregards the word "sane."

The majority's interpretation of § 10a-149a is wholly supported by Lloyd v.
Gella, 83 N Y.2d 537, 611 N.Y.S. 2d 799, 634 N.E. 2d 171 (1994), which was
decided recently by the New York Court of Appeals. In Lloyd, the New York
Court of Appeals interpreted a statute that has the sane "notwi thstandi ng"

clause and in all other respects is virtually identical to § 10a-149a. [FN10]
The Court of Appeals reversed the |ower court [FN11] and held that "[t] he use

of the phrase 'on the sanme basis' in Education Law § 2- a is synonynobus wth
"equal access', not unqualified access.” 1d., at 545, 611 N Y.S.2d 799, 634
N. E.2d 171. The Court of Appeals reasoned that to endorse such an
interpretation "would grant the mlitary unenacted and uni ntended universa
access.... That construction, which would give undue preference to mlitary
recruitnent, finds no support in an equal access statute, designed as 'a
narrow and legitimte jurisprudential' shield, not as an unlimted sword of
entry.” Id. Interestingly, the Lloyd court concluded that the mlitary was
barred fromrecruiting in schools in Rochester, New York, under the equa
access statute, not because of a general statute that set forth the state's
public policy of protecting gay nmen and | esbians fromdiscrimn nation, but
because of a school board resol ution prohibiting any enpl oyer who
discrimnated on the basis of sexual orientation fromrecruiting in the
schools. Id., at 545-47, 611 N Y.S.2d 799, 634 N E 2d 171

FN10. New York Education Law § 2-a (MKinney 1988) provides in rel evant
part: "Notw t hstandi ng any other provision of law to the contrary ... [the]
trustee, president, principal, officer, board or adm nistrator shall provide access
to directory information relating to pupils and access to such school property on
the sane basis for official representatives of the state mlitia and the arnmed
forces of the United States for the purpose of informng pupils of educational
occupational or career opportunities...." (Enphasis added.)

FN11. The New York Supreme Court, which was affirned by the Appellate
Division of the Supreme Court, held that: "The Board of Education nust ... provide
the mlitary with the sane access to school property as other recruiters are
af forded for purposes of inform ng students of 'educational, occupational or career

opportunities' (Educational Law § 2-a), regardless of the mlitary's policy
concer ni ng honosexual s." (Enphasis in original.) Lloyd v. Gella, supra, 83 NY.2d
at 544, 611 N Y.S. 2d 799, 634 N.E 2d 171

Al t hough the Court of Appeals in Lloyd found the | anguage of the "equa
access" statute to be plain and unanbiguous, it also added that, as in this
case, "the legislative history supports access only upon sinilar ternms and
conditions as are allowed to other prospective enployers. It does not support
somet hi ng denomi nated broadly and unqualifiedly as 'guaranteed access.' " Id.,
at 546, 611 N.Y.S.2d 799, 634 N.E 2d 171



Finally, even if § 10a-149a and the Gay Ri ghts Law are anbi guous, which | do
not believe is the case, | would arrive at the sane concl usi on by way of
est abl i shed principles of statutory construction. The Gay Rights Law is
clearly intended to reverse the years of discrimnation experienced by gay nen
and | esbians. Renedial statutes such as the Gay Rights Law nmust "be liberally
construed in favor of those whomthe |legislature intended to benefit [i.e.,

gay nen and lesbians];" Hi nchliffe v. Anerican Mtors Corp., 184 Conn. 607,
615 n. 4, 440 A 2d 810 (1981); and "in furtherance of this principle,
exceptions and exclusions are to be strictly construed.” State Board of Labor

Rel ati ons v. Board of Education, 177 Conn. 68, 74, 411 A 2d 28 (1979).
Accordingly, as long as the mlitary discrimnates agai nst gay nen and
lesbians it will be barred fromrecruiting at the | aw school, as well as at
any of the other state colleges and universities.

Gay nen and | esbians have a right to be free fromthe discrimnation and
degr adi ng honophobia that is prevalent in our society. The |egislature has
adopted this public policy, not only with respect to enpl oynent, [FN12] but
al so in areas such as the use of state facilities, [FNL3] professiona
associ ations, [FN14] public accomodati ons [FN15] and housing. [FN16] It is

also clear that the legislature, by adopting § 10a-149a in 1984, wanted to
furnish the mlitary with the sane rights to recruitnment as non-nmilitary
enpl oyers--no nore or no less. Today, in 1996, the public policy of this

state is unequivocal: Discrimnation based upon sexual orientation is
prohi bited and those who persist in discrimnating agai nst gay nmen and
| esbians will, among ot her sanctions, be barred fromutilizing state

facilities unless specifically exenpted.
FN12. CGeneral Statutes § 46a-8lc.
FN13. CGeneral Statutes § 46a-81i
FN14. Ceneral Statutes § 46a-81b
FN15. CGeneral Statutes § 46a-81d.

FN16. General Statutes § 46a-8le.

CALLAHAN, Associate Justice, with whom PALMER, Associ ate Justice, joins,
di ssenti ng.

| dissent fromthe majority opinion because | cannot believe that the
legislature in 1984 intended to nmake a radical change in |egislation
pertaining to a controversial subject, l|egislation enacted only the previous
year, and yet not one legislator saw fit even to nmention the change during the
| egi sl ative process. When a |egislature "abandons previously articul at ed
policies, one "would normally expect sonme expression by [the |egislature] that
such results are intended.'" United States v. United Continental Tuna Corp.
425 U. S. 164, 169, 96 S. Ct. 1319, 1323, 47 L.Ed.2d 653 (1976)." New Jersey
Transit Policenen's Benevol ent Assn. Local 304 v. New Jersey Transit Corp.
806 F.2d 451, 456 (3d G r.1986); see Nor'easter Goup, Inc. v. Col ossale
Concrete, Inc., 207 Conn. 468, 481, 542 A . 2d 692 (1988) (It would be
i ncongruous for the legislature to alter a clearly defined and well
established statute "w thout spelling out that [change] unanbi guously, |et
al one not mentioning it at all.... '[A] radical departure froman established
policy ... must be expressed in unequivocal |anguage.' ").

In 1983, the |egislature enacted No. 83-576 of the 1983 Public Acts (P. A 83-
576), which prohibited the board of trustees of any state university "from
denyi ng access to any canpus under its jurisdiction to any representative of
the arned forces of the United States of Anerica who seeks entrance onto any
such campus for the purpose of conducting job interviews." P.A 83-576 was



adopted in direct response to a situation that had arisen at the University of
Connecticut School of Law (law school) wherein the | aw school faculty had
prohibited the mlitary fromrecruiting on canmpus because of the mlitary's
policy of discrimnating agai nst honosexuals. 26 S. Proc., Pt. 13, 1983 Sess.,
pp. 4529-30, renmarks of Senator Thomas Scott (anmendment addresses "the
situation at [the |law school] where the faculty ... decided for various
reasons that military recruiters should be banned fromour University"); id.,
p. 4533, remarks of Senator Steven Casey ("[the |aw school] has prohibited
certain mlitary service recruiters fromrecruiting on canpus due to their

di scri m nation agai nst honosexual s"). The nmajority concedes that P. A 83-576
"provi ded an unconditional right of access to state schools for mlitary
recruiters ... under all circunmstances.” The majority concl udes, however,
that No. 84-87 of the 1984 Public Acts (P.A. 84-87), which succeeded P. A
83-576, was intended by the legislature to terminate the mlitary's year old
statutory right to uni npeded access to state university canpuses and to treat
the mlitary exactly the sane as any other enployer. That conclusion is at
odds with the legislative history of P.A 83-576 and P. A. 84-87 and with well
settled rules of statutory construction

In 1984, the legislature repealed P.A. 83-576 and replaced it with P. A
84-87, which is currently codified at General Statutes § 10a-149a. Section

10a- 149a provides: "Notwi thstanding any other provision of lawto the
contrary, each constituent unit of the state system of higher education and
any private college or university which receives state funds shall, subject to

t he provisions of subdivision (11) of subsection (b) of section 1-19, [FN1]
provide the sane directory information and on-canpus recruiting opportunities
to representatives of the armed forces of the United States of Anerica and
state arned services as are offered to nonmlitary recruiters or comerci al
concerns.” (Enphasis added.) No nention was made in the floor debates
concerning the bill that becanme P.A. 84-87 in either the House of
Representatives or the Senate regarding any departure fromthe purpose of P.A
83-576. Nor was any indication given that P.A 84-87 was intended to
circunscribe in any way the mlitary's access to on-canpus recruiting that had
been guaranteed only one year earlier. [FN2] The legislative history reveal s,
rather, that the legislative goal in both 1983 and 1984 was to increase and
guar ant ee canpus access to mlitary recruiters. See Conn. Joint Standing
Conmittee Hearings, Education, Pt. 2, 1984 Sess., pp. 403-407, remarks of
Maj or Louis Wein; 26 S.Proc., Pt. 13, 1983 Sess., pp. 4529-33, remarks of
Senators Thomas Scott, Eugene Skowronski, Mary Martin and M chael Morano.

FN1. General Statutes § 1-19 provides in relevant part: "(b) Nothing in
sections 1-15, 1-18a, 1-19 to 1-19b, inclusive, and 1-21 to 1-21k, inclusive, shal
be construed to require disclosure of ... (11) nanes or addresses of students

enrolled in any public school or college wthout the consent of each student whose
nane or address is to be disclosed who is eighteen years of age or older and a
parent or guardi an of each student who is younger than eighteen years of age,
provi ded this subdivision shall not be construed as prohibiting the disclosure of
t he nanes or addresses of students enrolled in any public school in a regiona
school district to the board of selectnmen or town board of finance, as the case may
be, of the town wherein the student resides for the purpose of verifying tuition
paynments made to such school...."

The majority hypot hesizes that "the 'notw thstandi ng' cl ause nay have
been added in 1984 in order to protect against other statutes dealing with directory

information...." The text of § 10a-149a plainly refutes this hypothesis in that it
specifically provides that the provision of directory information is subject to the

[imtations of § 1-19--the only statute addressing the provision of directory
i nformati on by school s.

FN2. The concurrence seens to advise that the debate that | really
shoul d 1 ook at occurred in 1991. The 1991 | egislative debate regardi ng
di scri m nation agai nst honbosexual s does not change the fact that the 1984
| egi slature expressed no intent to elimnate the mlitary's unconditional access to
canpuses for recruitnent purposes, access that had been granted only the previous



year. |If a substantial change in the |law had been intended from 1983 to 1984, the
rel evant debate woul d have occurred in 1984, not in 1991

The state education conmttee's report regarding House Bill No. 5371, [FN3]
whi ch becanme P. A 84-87, noreover, indicates that the 1984 bill was not

i ntended, as the majority concludes, to alter existing | aw by conditioning the
mlitary's canpus access upon its conpliance with Connecti cut
antidiscrimnation |laws but, rather, was intended to support the mlitary's
recruitnent efforts by not only permitting the mlitary access to campuses but
also by giving it access to directory information despite its nonconpliance.
Further, the bill expanded the list of those institutions that had been
subject to P.A. 83-576 to include private institutions and public high
schools. [FNA] There is no support in the legislative history for the
majority's conclusion that P. A 84-87 was intended to nmake inroads on the
access to educational institutions for recruiting provided to the mlitary by

P.A. 83-576. |In fact, the obvious intent of the |egislature was to the
contrary. Certainly there was no intention expressed to abandon the purpose
for which P. A 83-576 had been enacted a year earlier-- i.e., to provide the

mlitary the opportunity to recruit on state canpuses despite its
discrimnatory policies. 26 S.Proc., Pt. 13, 1983 Sess., pp. 4529- 33,
remar ks of Senators Thonmas Scott, Eugene Skow onski, Mary Martin and M chael
Morano. Until now, we have adhered to the principle of statutory construction
that "[a]n amendatory act is presumed not to change the existing |aw further
than is expressly declared or necessarily inplied.” (Internal quotation marks
omtted.) N chols v. Warren, 209 Conn. 191, 201, 550 A 2d 309 (1988); Doe v.
Institute of Living, Inc., 175 Conn. 49, 63, 392 A 2d 491 (1978); see 1A J.

Sut herl and, Statutory Construction (5th Ed.Singer 1992) § 22.30. The najority
today inexplicably departs fromthe well settled corollary principle that
"[wWe will not infer that the |legislature intended to enact a significant
change in existing |l aw wit hout an unequi vocal ly expressed manifestation of
legislative intent." [FN5] State v. Cobb, 234 Conn. 735, 750, 663 A. 2d 948
(1995); New Haven v. State Board of Education, 228 Conn 699, 719, 638 A 2d
589 (1994); Kinney v. State, 213 Conn. 54, 66, 566 A .2d 670 (1989). Here,

not only was there no "unequi vocally expressed ... legislative intent" to
curtail mlitary recruiting by the enactment of P.A 84- 87, there is not even
a hint of such intent.

FN3. House Bill No. 5371, which eventually becane § 10a- 149a, was
nodel ed after a 1983 New Hanpshire bill provided to the chairpersons of the
education conmttee by House Majority Leader John Groppo. That New Hanpshire bil
provided: "Duty to Provide Directory Information and Access. Notw thstandi ng any
other provision of lawto the contrary, all public high schools and all institutions
within the state university system and all private high schools, colleges and
uni versities which receive state funds shall provide the sanme directory information
and on-canpus recruiting opportunities to representatives of state or United States
arnmed services as they offer to nonmlitary recruiters or commercial concerns.™
N. H House Bill No. 827.

Interestingly, the only alterations made to the New Hanpshire bill by
our |egislature involved access to directory informati on and the types of
educational institutions to which the Connecticut bill would apply.

FN4A. In the education committee's witten report, under the headi ng,
"Reasons for Bill," the commttee stated only: "This bill would require all public
hi gh schools, state institutions of higher education and all private high schools
and col | eges which receive state funds to provide [United States] and state military
recruiters with the sanme directory information and on-canpus recruiting
opportunities that they offer other recruiters. The |law now prohibits the boards of
trustees of the state's higher education constituent units fromdenying [United
States] mlitary recruiters access to canpuses to conduct job interviews. Current
law is silent on the responsibilities of private institutions and public high
schools.” Education Commttee Report No. 205, Concerning House Bill No. 5371,
entitled "An Act Providing Mlitary Recruiters Access to Schools and to Directory
Information,"” (March 29, 1984).



Not mentioned as reasons for the bill were the curtailnent of mlitary
recruitnent opportunities until the mlitary conplied with antidiscrimnation | aws
or the termnation of the mlitary's recently granted "unconditional access" to
state canpuses for recruitment despite discrimnatory hiring policies. Those
reasons, noted in the majority opinion, are purely products of the majority's vision
of appropriate public policy.

FN5. The concurrence clains that ny concern over the majority's
conclusion that a substantial policy change occurred in 1984 wi thout being noticed
by the legislature is "wi thout substance.” The concurrence clains, with its
sel f-proclai med "cl ear understandi ng of the various statutes and their respective

dates of passage," that, in 1984, "§ 10a-149a had no practical effect on the
statutes governing the |aw school ... because at that tine enployers were free to
discrimnate on the basis of sexual orientation...." This assertion suffers from
both factual inaccuracy and a "fundanental m sunderstanding,” to borrow a phrase

fromthe concurrence, of ny argunment. The factual inaccuracy is that § 10a-149a did
have a practical effect on the | aw school because it prohibited the |aw schoo
fromexcluding the mlitary based on its discrimnatory practices as to honosexual s,
anong others, as it had done the previous year. See 26 S.Proc., Pt. 13, 1983 Sess.,
p. 4530, remarks of Senator Thomas Scott (P.A 83-576 enacted in response to | aw
school's banning of mlitary). The concurrence's "fundanental m sunderstanding” is
that it focuses on the legality of discrimnation on the basis of sexual orientation
in 1984 and appears to assert that because it was |legal to discrinnate based on
sexual orientation in 1984, the "notw t hstandi ng" clause was w thout effect in 1984.
I nowhere argue that the terms of P.A 84-87 directly address discrimnation on the
basi s of sexual orientation. Rather, the "notw thstanding” clause in 1984 all owed
the mlitary to recruit on state canpuses despite nonconpliance with any
antidiscrimnation statutes that were operative in 1984 and it presently allows the
mlitary to recruit on state canpuses despite nonconpliance with any existing
antidiscrimnation statutes, including the Gay Rights Law. If the legislature in
1991 had intended sonething different, it would have been a sinple nmatter to repea

or revise § 10a- 149a.

The majority nonetheless relies heavily on legislative history in concl udi ng

that § 10a-149a mandates that the mlitary is to be treated in precisely the
same manner as a private enployer, which in this instance would nmean, that if
the mlitary discrimnates on the basis of sexual orientation, it would be
deni ed canpus access as would a private enployer. The only reference in the
Senate debate to the bill that became P. A 84-87, however, cane from Senator
Steven Casey who remarked that it "would require all public high schools,
state institutions of higher education and all private high schools and
col | eges which receive state funds to provide [United States] and state
mlitary recruiters with the sane directory information and on-canpus
recruiting opportunities that they offer other recruiters.” (Enphasis added.)
27 S.Proc., Pt. 3, 1984 Sess., p. 1131. The majority reads Senator Casey's
remark and sinilar |anguage in debates on the floor of the House of
Representatives as manifesting a clear legislative intent to reverse
conpletely the preexisting |legislative policy expressed by P.A. 83-576 to
allow mlitary recruitnent on canpus despite discrimnatory hiring policies
and to thereafter ban mlitary recruiters fromcanpuses if the mlitary
discrimnated in its enploynent policies just as a private enpl oyer woul d be
banned if it discrimnated in its enpl oynment practices.

If the majority is correct that remarks such as Senator Casey's and a simlar
remark by Representative Dorothy Goodwin in the House of Representatives nake
it "unequivocally clear"” that the legislature intended to strip the mlitary
of its recently guaranteed access to campuses for recruiting purposes, it is
difficult to explain strikingly simlar remarks nmade only a year earlier when
it is conceded by the majority, the mlitary was pernitted canpus access for
recruiting purposes despite its discrimnatory policies. For instance, in
support of P.A. 83-576, Senator Scott comnmented that "mlitary recruiters
ought to in turn be treated |i ke anybody froma corporation or anybody el se
who wi shes to cone to a canpus and talk to students about job



opportunities...." (Enphasis added.) 26 S.Proc., Pt. 13, 1983 Sess., p.
4530. Senator Skow onski added that the |egislature "ought to send a nmessage
to the Law School that the military ought not to be treated differently than
any other group." (Enphasis added.) 1d., p. 4531

In isolation, these cooments could be read to indicate a | egislative intent
that the mlitary be subject to the sanme | aws and rul es when recruiting on
state canpuses as a private enployer. The fact that these comments were nade
in support of a bill that plainly prohibited schools from denying canpus
access to the mlitary, however, indicates that the |egislators who expressed
t hensel ves neant only that a school could not prevent the mlitary from
recruiting because of its discrimnatory hiring policies and that the mlitary
shoul d be treated the sane as private enployers despite its hiring policies.

A prohibition of mlitary recruiting on canpus by the | aw school and the
intent to nullify that prohibition was, after all, the nmotivating factor in
the | egislature's passage of P. A 83-576. 26 S.Proc., Pt. 13, 1983 Sess., pp
4529-33. Bans on mlitary recruiting simlarly notivated the legislature to
pass P. A 84-87; Conn.Joint Standing Conmm ttee Hearings, Education, Pt. 2,
1984 Sess., pp. 403-407; and the conmments in the legislative history of P.A
84-87 to the effect that the mlitary ought not be treated differently than
private enployers nust be read in light of P.A 83-576. Caron v. Inland
Wet | ands & Wt er cour ses Conmi ssion, 222 Conn. 269, 277, 610 A 2d 584 (1992)
(legislature is presunmed to act with know edge of existing |law); Kinney v.
State, 213 Conn. 54, 65, 566 A . 2d 670 (1989) (sane). An alnobst identica

| egislative history in successive years should not be distorted to nean one
thing one year, i.e., 1983, and sonething entirely different the next year
i.e., 1984. Faced with this reality, the mgjority is left to argue only that
"the legislative history [of P.A 83-576] indicates that ... unconditiona
access was not the goal of the statute.”™ This argunent is unsupported by a
reading of the entire legislative history of P.A 83-576 pertaining to the
access of mlitary recruiters to canpuses. [FN6] Moreover, the majority's
argunent suggests that those |egislators who spoke in favor of the 1983 bil
that resulted in P.A 83-576 either had not read the bill or had not
understood its neaning. Such speculation is unwarranted and i s unsupported by
the record. | ambew | dered by the majority's argunment that P.A 83-576
granted the mlitary unconditional access to state canmpuses for recruitnment
purposes but that the legislative history of P. A 83-576 does not support such
a reading. In order to reconcile the simlar legislative histories with their
correspondi ng public acts, we should not, as does the majority, sinply dismss
the legislative history of P.A 83-576 as inconsistent with its plain

| anguage. Rather, | would interpret the public acts and their |legislative
histories to allowthe mlitary, despite its practice of discrimnation

agai nst certain protected classes, to nonethel ess be provided the sane
opportunity to recruit on state canmpuses as a private enployer. The

majority's interpretation of the |anguage of § 10a-149a requiring schools to
provide the mlitary with " 'the same ... on-canpus recruiting opportunities,’
" to mean that school authorities nmust ban the mlitary for nonconpliance with
antidiscrimnation laws, not only ignores the circunstances surroundi ng the
enactment of P.A 84-87 and " 'its relationship to existing legislation' ";
see Murchison v. Gvil Service Conmi ssion, 234 Conn. 35, 45, 660 A 2d 850
(1995); but also ignores the prefatory phrase of the entire statute which

provides that the provisions of § 10a-149a shall control "[n]otwi thstanding
any other provision of law to the contrary...." [FN7]

FN6. The entire Senate debate on P. A 83-576 pertaining to mlitary
access provides as foll ows:

"The Cerk: Yes, M. President. Cderk has Senate Amendnent Schedul e
"A,' LCO No. 6966, Senator Scott, | believe.

"The Chair: Senator Scott.

"Senator [ Thomas] Scott: Thank you very much, M. President. Very
briefly, the amendnent which |I am about to offer has not had a public hearing and
has not been considered in that capacity. However, the issue which this anendnment
addresses is sonething that's relatively recent in the making and that is the



situation at UConn Law School where the faculty acting in its capacity as really the
overseers of outside activity decided for various reasons that mlitary recruiters
shoul d be banned fromour University. This is but the first step [i]f this is
allowed to continue. If you go to Southern Connecticut State University, Eastern
Connecticut State University, Central Connecticut, so on and so forth, | think we've
got to stop themdead in their tracks. | think their efforts on behalf of banning
mlitary recruiters was frankly shortsighted and uncalled for. Mlitary recruiters,
particularly in this day and age of the voluntary mlitary, when our conmtnent
to the mlitary in ternms of our people signing up is bel ow what is necessary, should
not be di scouraged, and | think that we ought to ban them from banning mlitary
recruiters and mlitary recruiters ought in turn to be treated |ike anybody froma
corporation or anybody el se who wi shes to come to a canpus and talk to students
about job opportunities, and that's really what we're tal king about here and I would
urge a favorable vote

"The Chair: You nove for adoption of this amendnent?

"Senator Scott: Yes, Sir, and | would ask for a roll call as well.

"The Chair: Do you wish to remark further? Senator Casey

"Senator [Steven] Casey: Thank you very nmuch, M. President. | ask ny
col | eagues to oppose this anendnment. The reasons | give are that we are overriding
t he decision of the Board of Trustees without a basic hearing and | think this is
sonmething that is very inportant. | think it deserves a public hearing and I think
next session would be the ideal tinme to do it. W are asking, with this amendnent,
to override the Board of Trustees and | think that is sonething that is basically
wrong without at |least a public hearing. 1 ask my coll eagues to oppose this.

"The Chair: Cerk, please nake a ... do you wish to be heard, Senator
Skowr onski ? " Senator [Eugene] Skow onski: Thank you, M. President. Wth due
respect to the Chairman of the Education Committee, | rise to support the anmendnent
and would like to conmend Senator Scott for introducing it. | think we ought to
send a nmessage to the Law School that the military ought not to be treated
differently than any other group. Part of our country. They have a legitimte
pl ace. Students may wish to get information fromthem and they have a right to

provide that information. | don't feel as though |I need a public hearing on this or
to have the Board of Governors or anyone else really deal wwth this. W're the
Assenbly of the people. | think it's a very clearcut issue. | would urge its
adopt i on.

"The Chair: Senator Morano.

"Senator [Mary] Martin: | concur with the remarks nade by Senat or
Skow onski and | think that we should send a nessage to the trustees. | think too
many people are junping on bandwagons these days.

"The Chair: Senator Mdrano. Sorry about that, Senator. | didn't see
Senator Martin rise. She's pretty quick on that.

"Senator [Mchael] Mdirano: | was shocked. | thought | was wearing
sonmebody' s skirt.

"The Chair: Well, | don't want anything that extrene happening to you.

"Senator Mdrano: M. President, | rise to support the anendnent. The

Uni versity of Connecticut is a land grant college. There are ROIC courses there and
| feel that any school that has ROTC has the right to have recruiters on canpus.
For that reason, | support Senator Scott's anendnent.

"The Chair: Senator Schneller

"Senator [Richard] Schneller: M. President, through you a question to
Senator Casey. Senator Casey, has the mlitary been banned from any of our
institutions of public higher education?

"The Chair: Senator Casey.

"Senator Casey: Through you, M. President, | would like to give an
unofficial answer to that question by the Majority Leader. As far as |'maware, the
Law School has prohibited certain mlitary service recruiters fromrecruiting on
canpus due to their discrimnation against honosexual s.

"The Chair: |s there a rejoinder, Senator Mrano?

"Senator Mdrano: M. President and Menbers of the Circle, | think that
answer's enough for anybody to vote for this anendnent.

"The Chair: Do you wish to respond further? Senator W/ ber Smth.

"Senator Smith: Yes, M. President. On that |ast remark, | just want
to make it plain that it's because the mlitary is discrimnating and that | am
opposed to the anmendnent. "The Chair: Do you wish to remark further? derk



pl ease nmake an announcenent for an inmediate roll call.” 26 S.Proc., Pt. 13, 1983
Sess., pp. 4529-33.

The entire House debate on P. A, 83-576 pertaining to mlitary access
provi des as foll ows:

"Rep. [Robert] Sorenson: (82nd) Thank you M. Speaker. M. Speaker and
| adi es and gentlenmen. Very sinply and basically what this anendment does, it would
prohi bit any of the individual constituent units within the state university system
to prohibit a representative of the Armed Forces of the United States of Anmerica who
seeks entrance onto any such canpus for the purpose of conducting job interviews,
and | nove adoption of the amendnent, M. Speaker

"Acting Speaker [Dean] Markham The question is on adoption. WII you
remark further?

"Rep. Sorenson: (82nd) Yes, M. Speaker. M. Speaker, let me just

start by saying that | reluctantly support the anendnment. | do not feel that this
type of |anguage belongs in our statutes. | do not feel that we should be
interfering in the day-to-day workings of the individual constituent units which is
what this is. This is legislative intrusion and also, I'd just like to say that
presently, there are no institutions which bar recruiters fromthe arned
forces.

"It seens to me a redundant anendnent, but then again, the Senate
decided in its wisdomto pass it. The bill is an inportant bill for many of the
i ndi vidual state universities, so rather than risking the chance of [osing the bil
because of the amendnent, | just would reluctantly ask for adoption of the

anendment, M. Speaker.

"Acting Speaker Markham The question is on adoption of Senate
Amendnent Schedule "A.' WIIl you remark further?

"Rep. [Vincent] Chase: (120th) M. Speaker

"Acting Speaker Markham Rep. Vincent Chase.

"Rep. Chase: (120th) Thank you, M. Speaker. Very briefly, | support
this anendnent, and | believe the reason why this cane about was that there is one
unit that is prohibiting recruitment on the part of the armed services and that is
the Hartford Law School of UConn

"Acting Speaker Markham WIIl you remark further on Senate Anmendnent
Schedule "A'? WII you remark further? I1f not, nenbers in favor of Senate
Amendnent Schedule 'A, ' please signify by saying aye." 26 H R Proc., Pt. 25, 1983
Sess., pp. 8916-17.

FN7. 1If not for the "notw t hstandi ng" clause as well as the previous
year's grant of unconditional access for recruitnment purposes, | would agree with
the majority that the mlitary should be treated exactly |ike any other enpl oyer.
In order to provide nmeaning to the "notw thstandi ng" clause and to reconcile the
| egislative actions in 1983 and 1984 with their respective |egislative histories,

however, | would interpret the |anguage in § 10a-149a granting the mlitary "the
same ... on-canpus recruiting opportunities,” to nmean that the mlitary, given its
wel I documented practices, should nonetheless be allowed to recruit on state
canpuses. This interpretation is the only one that provides nmeaning to the
legislation and the |legislative history in question

The majority opinion effectively deprives the prefatory "notw thstandi ng"

clause of the statute of all meaning. |If, as the najority asserts, § 10a-149a
requires the I aw school to ban the mlitary fromrecruiting on the | aw schoo
canpus because of its hiring practices, the "notw thstandi ng" clause is

superfluous. Consequently, the majority's interpretation of § 10a-149a fails
to adhere to the well settled principle of statutory construction that
"[t]here is a presunption of purpose behind every sentence, clause or phrase
in a legislative enactnment so that in construing it no part is treated as

i nsignificant and unnecessary." [FN8] (Internal quotation marks onmtted.)
Zichichi v. Mddl esex Menorial Hospital, 204 Conn. 399, 407, 528 A 2d 805
(1987); Peck v. Jacquenin, 196 Conn. 53, 66, 491 A 2d 1043 (1985);
Connecticut Light & Power Co. v. Costle, 179 Conn. 415, 422, 426 A 2d 1324
(1980). | do not suggest that the majority has ignored the "notwi thstanding"
clause. To the contrary, the nmajority seeks, at sone length, to give it
meani ng. | believe, however, that these attenpts are convol uted and



unpersuasi ve and ignore the nost obvious interpretation of the
"notwi t hst andi ng" cl ause.

FN8. The concurrence makes no attenpt to give the "notw thstandi ng"
cl ause any meani ng. The concurrence argues that, by enacting the "notw thstandi ng"
clause, "the legislature was sinply attenpting to level the playing field between
nonm litary enployers and the mlitary...." Section 10a-149a woul d acconplish that
objective without the "notw t hstandi ng" clause. The concurrence, therefore, treats
the "notwi t hstandi ng" clause as superfluous. Such a construction defies well
settled principles of statutory construction.

The majority cites three reasons why, despite its "notw thstandi ng" cl ause,
§ 10a- 149a does not permt the mlitary to recruit on state canpuses: (1)

there is no indication in the | anguage of § 10a-149a or in its legislative
history that it applies to antidiscrimnation statutes; (2) "the provisions
of lawto the contrary” are only those statutes that are contrary on their
face rather than contrary in practice; and (3) because there is an exception
in the 1991 Gay Rights Law for ROIC prograns and no such ROTC exception exists
in any of the other antidiscrimnation [ aws, "these statutes could not have

been the 'provisions of lawto the contrary' referred to in § 10a-149a" in
1984. | will address each of the majority's theories seriatim [FN9]

FN9. Before discussing the majority's interpretation of the
"notw t hstandi ng" clause, | find it necessary to challenge the majority's
characterization of that clause as a "proviso" or an "exception"” to the Gay R ghts
Law. The majority utilizes that characterization in order to place upon the
defendants " 'the burden of proving that they conme within the [imted class for
whose benefit [the |aw] was established" " and to claimthat the "notw thstandi ng"
clause in this case should be "strictly construed with doubts resolved in favor of
the general rule...." As the majority asserts, the Reserve Oficers' Training Corps
provision in the Gay Rights Law is an "exception"” in that it is a provision that

restricts its general applicability. See 2A J. Sutherland, supra, § 47.11. The
"notwi t hst andi ng" cl ause, however, does not represent a specific exception to the

Gay Rights Law but rather a | egislative pronouncenment within § 10a-149a that any

conflict between § 10a-149a and any other law will be resolved in favor of §
10a-149a. The "notw t hstandi ng" clause is nore anal ogous to a general saving
statute that "save[s] rights and renedi es except where a subsequent repealing act
indicates that it was not the legislative intention that particular rights and

remedi es should be saved." 1d., § 47.13. This is a situation where one statute
provides for the resolution of conflicts between it and other statutes, not a
situation where there is a specific exenption within a statute to that statute's
general applicability. Moreover, in the only other case in which this court has
interpreted a "notw thstandi ng" clause in a statute, not only did we not "strictly
construe" that clause as the majority does in this case, but we interpreted it
broadly. See Gfford v. Freedom of Information Comm ssion, 227 Conn. 641, 655 n

15, 631 A 2d 252 (1993). Therefore, | believe that the majority's application of the
presunpti ons and burdens associated with exceptions and provisos is sinply wong.

The majority first argues that the "notwi thstandi ng" clause does not apply to
the antidiscrimnation statutes because "[t]here is no indication in the

| anguage of [§ 10a-149a] or in its legislative history that the
"notwi t hstandi ng' clause refers to these statutes.” It is true that there is

no specific reference to any particular statute either in the text of § 10a-
149a or in its legislative history. As a result, according to the majority,

t he "notwi thstandi ng" clause does not apply to any statute because there is
"no indication" that it applies to any particular statute. This cannot be the
case since every phrase in a statute nust be given sonme neani ng and w t hout
application to other statutes the "notw t hstandi ng" cl ause has none. See
Zichichi v. Mddl esex Menorial Hospital, supra, 204 Conn. at 407, 528 A.2d
805. Furthernore, in the one case in which we have anal yzed a

"notw t hstandi ng" clause that is in all relevant parts identical to that in §



10a-149a, we held that such a clause "indicates that a [situation] falling

within this section that woul d ot herwi se be governed by ... any other
provi sion of the CGeneral Statutes, is nonethel ess governed, not by those other
provisions, but by this provision." Gfford v. Freedom of Information

Conmmi ssi on, 227 Conn. 641, 654, 631 A 2d 252 (1993). W further held in

G fford that the clause "notw t hstandi ng any other provision of lawto the

contrary” is indicative of a legislative intent to create a "broad" rule as
opposed to a "notw thstandi ng" clause that explicitly targets a particular

statute at which it is ained. 1d., 655 n. 15; see, e.g., General Statutes §
1-19(c) ("[n]otw thstandi ng the provisions of subdivision [1] of subsection
[b] of this section"”). Wen no particular statute is referenced by a
"notwi t hstandi ng" clause, it applies to all other statutes, rather than no
other statutes, an application the majority's first argunent would require.

The majority next seeks to give the "notw thstandi ng" cl ause sone pl ausi bl e
meani ng by stating that the " '"any other provision[s] of lawto the contrary’

to which the statute refers are those that are contrary to the substance of [§
10a-149a], in specific, those statutes that would deny the mlitary the sane
directory and recruitnment opportunities as are provided to private enpl oyers.”

In other words, the majority concludes that § 10a- 149a applies only to any
provision of law that would explicitly ban the mlitary from canpus when
private enployers would be permtted access. Because the antidiscrimnation
statutes only prohibit canmpus access by the mlitary when they are
"appl[ied]," the majority therefore "discern[s]" that the "notw thstandi ng"
cl ause cannot apply to antidiscrimnation statutes. The mgjority provides no
support for this determination and | amat a loss as to its derivation
Nei t her previous decisions of this court, the text of the statute, nor the
| egi slative history provide any support for the novel argument that the phrase
"any other provision of lawto the contrary” is sonehow limted to those
provisions that are facially contrary rather than those that are contrary when
applied. Moreover, at the time P.A 84-87 was enacted, there were no statutes
that, on their face and wi thout application, "would deny the mlitary the sane
directory and recruiting opportunities as are provided to private enpl oyers."

Gven this fact, the majority's argunent appears to be that the addition of
t he "notwi t hstandi ng" clause was an attenpt by the legislature to guard
agai nst some unknown contrary provision of law. Not only would such a
specul ati ve and preenptive neasure by the | egislature be unprecedented, it
woul d be entirely futile as "[o]ne |egislature cannot control the exercise of
the powers of a succeeding legislature.” (Internal quotation marks onmitted.)

Patterson v. Denpsey, 152 Conn. 431, 439, 207 A .2d 739 (1965). |If a future
| egi slature for sone reason sought to deny the mlitary the sane recruiting
opportunities as a private enployer, it could freely do so by sinply repealing

§ 10a- 149a.

The | ast reason asserted by the majority as to why the "notw t hstandi ng"

cl ause does not apply to the antidiscrimnation statutes is the nost difficult
to understand. The majority appears to argue that because the legislature in
1991 excluded ROTC prograns fromthe Gay Rights Law but has never excl uded
ROTC progranms fromother antidiscrimnation statutes, the legislature, in 1984
when P. A, 84-87 was enacted, nust have considered the mlitary to be in
conpliance with the statutes prohibiting discrimnation. Therefore, according
to the mgjority, the "notw t hstandi ng" cl ause enacted by the legislature in
1984 coul d not have applied to and does not apply to any antidiscrimnation
statutes because the |egislature never considered the mlitary to be in
violation of those statutes. | do not believe that the mgjority can "assune"
t hat because the 1991 | egislature passed a | ate amendnent to the Gay Rights
Law t hat exenpted ROTC progranms fromits coverage that it can be concl uded, as
the majority says, that the 1984 |l egislature considered the mlitary's
discrimnatory policies to relate only to "bona fide occupationa
qualifications” that did not violate any antidiscrimnation statutes. [FN10]

I can find no support for the proposition that any Connecticut |egislature
ever considered whether the mlitary's recruiting decisions were limted to
bona fide occupational qualifications or that an interpretation of the



"notwi t hstandi ng" clause in P. A 84-87 can be based upon the action of the
legislature in 1991 in exenpting the ROTC fromthe Gay Ri ghts Law.

FN10. The only discussion in the |legislative record pertaining to the
ROTC exception to the Gay Rights Law occurred in the House of Representatives. That
di scussion, in relevant part, occurred as follows: "Rep. [Richard] Tulisano
(29th) M. Speaker, the bill deals with ensuring that the provisions of Section 1
through 17 of the file copy do not apply to conduct, the admi nistration of ROIC
prograns established pursuant to federal |aw.

"I nmove [for] its adoption

"Deputy Speaker [Dean] Markham WII you comrent? Representative \Ward

of the 86th.

"Rep. [Robert M] Ward: (86th) Thank you, M. Speaker. M. Speaker, |
wi |l support the anendment. I'ma little troubled, though, because when | raised
this very issue in the Judiciary Conmttee | was told it's really no concern. It's
kind of pre-enpted by federal. | didn't think it made a | ot of sense then and
t hought that in fact the bill would have resulted in probably the elimnation of

every ROIC programin this state, pulling away the kid's schol arshi ps and cl osi ng
t he prograns.

"Il support this bill so that that won't occur.... | can't help but
wonder what other things we're assured, however, are no real problemin the bil
will turn out to be a problem

"Rep. Tulisano: (29th) Through you, M. Speaker. That's a question
"Il bet. No? Cone on.

"Deputy Speaker Markham WII you remark further on the anmendnent ?

W I you remark further? Representative Wllenberg of the 21st.

"Rep. [WlliamL.] Wllenberg: (21st) Yes, thank you, M. Speaker, just

shortly and to follow up on what Representative Ward said at the end of his

di scussion was | wonder too what we haven't foreseen in this bill as far as funds
are concerned. Representative Tulisano junps to the challenge, but that's one
reason when you have a conplex bill like this and people are | ooking at it and
you're trying to discern what things may or may not be affected by it.

"This one cones up. It strikes you imediately. There nmay be many,
many others that have not stricken us that will come up and many people will suffer
because of it. | think it needs a longer ook than this. | think we proved the
case by this one incident and we better be very, very cautious. Thank you." 34
H R Proc., Pt. 7, 1991 Sess., pp. 2666-67.

Unlike the majority, I amunable to discern fromthis limted discussion

that the legislature considered the mlitary to be in conpliance with all other
antidiscrimnation legislation either in 1991 or at any other point in time. The
only insight I glean fromthis discussion is that, in 1991, the Judiciary Comm ttee,
or at |east sone nenbers thereof, believed that the Gay Ri ghts Law woul d not apply
to the mlitary based on the federal preenption doctrine. See Chappell v. Wllace,
462 U.S. 296, 302, 103 S. . 2362, 2366-67, 76 L.Ed.2d 586 (1983) (Congress enjoys
pl enary constitutional authority over mlitary). The preenption argunment is not

rai sed by the defendants in this case and the court need not decide it.

| believe that the only logical interpretation of the "notw thstandi ng"
clause is that espoused by the defendants. [FN11] This interpretation
i nvol ves three steps: (1) the phrase "notw t hstandi ng any ot her provision of
law to the contrary" presupposes that there are laws that would prevent the

mlitary fromrecruiting on our state's canpuses in the absence of § 10a-149a;

(2) the only such laws that exist today or that existed in 1984 that have or
had any effect on mlitary hiring policies or practices are those prohibiting
di scrimnation on the basis of age, gender, disability and sexual orientation

[FN12] and (3) therefore, the only interpretation of § 10a-149a that gives
meaning to the "notw t hstandi ng” clause is that it provides the mlitary with
a uni que exenption fromour antidiscrimnation |laws for the linited purpose of
recruiting.

FN11. The nmmjority opinion asserts that, according to the defendants,
the | aw school mnmust permt the mlitary to recruit on canpus, even though this would
result in the school violating the Gay Rights Law. This characterization of the



defendants' argunent is circular and assunes the answer to the question at issue.
Certainly, if the defendant's were correct, as long as the "notw thstandi ng" cl ause
exi sts, the school would not be violating the Gay R ghts Law because mlitary
recruitnment would not be subject to the Gay Ri ghts Law.

FN12. For instance, in 1984, General Statutes § 46a-72 made
di scrimnation on account of gender, disability and age by state agencies that
provi de enpl oynent referrals illegal. |If such [aws were neant to apply to the
mlitary, the mlitary, with its long history of discrimnatory practices, would
have had to conply with all Connecticut antidiscrimnation |aws before being able to
recruit on state canpuses in 1984. Cearly, that was not the intent of the
| egislature. See Conn. Joint Standing Conmittee Hearings, Education, Pt. 2, 1984
Sess., p. 411, remarks of Conm ssioner Stanley Pac ("What they really are | ooking
for here is the sane ability to go on and talk to the school kids as other
recruiters, and I think it's in the interest of educators, of the mlitary to

inprove our mlitary. | think it would help give us a strong mlitary, a notivated
mlitary and an enlightened one. It would lift up the Ievel of that same

mlitary."); id., p. 412, remarks of Lieutenant Robert Frank ("[W e just want
to make the mlitary opportunities available ... as a viable career alternative and

option"); id., p. 417, remarks of Staff Sergeant Mark CGentile ("[i]f we are denied
access to canpuses and access to directory information, it reduces our recruiters to
going to McDonald's to try and talk to young people").

Section 46a-72 is parallel to those portions of the Gay Rights Law at
i ssue here. It provides in relevant part: "Discrimnation in job placenent by
state agencies prohibited. (a) Al state agencies, including educationa
institutions, which provide enploynent referrals or placenent services to public or
private enployers, shall accept job orders on a nondiscrimn natory basis.

"(b) Any job request indicating an intention to exclude any person
because of race, color, religious creed, sex, age, national origin, ancestry, nenta
retardation, learning disability or physical disability, including, but not Iimted
to, blindness shall be rejected, unless it is shown by such public or private
enpl oyers that such disability prevents perfornmance of the work involved."

General Statutes § 46a-81] provides in relevant part: "Sexual
orientation discrimnation: Job recruitment and pl acenent services provided by
state agencies. (a) Al state agencies, including educational institutions,

whi ch provide enploynment referrals or placenment services to public or private
enpl oyers, shall accept job orders on a nondiscrimn natory basis.

"(b) Any job request indicating an intention to exclude any person
because of sexual orientation shall be rejected.”

VWhen the | egislature enacted P.A. 83-576 to ensure that the mlitary would be
permtted to recruit on state university canmpuses, the mlitary discrimnated
inits hiring policies. |In fact, the one senator who spoke to oppose
specifically the substance of the provision allowing the mlitary access to
state canpuses in 1983 stated that he opposed such access "because the
mlitary is discrimnating...." [FN13] 26 S.Proc., Pt. 13, 1983 Sess., p.
4533, remarks of Senator W/lber Smith. In 1983, the |egislature acted, in
response to a situation at the | aw school involving the mlitary's hiring
policy toward hompbsexuals, to "ban [our state universities] from banning
mlitary recruiters....” 1d., p. 4530, remarks of Senator Thonas Scott. The
| egi sl ature has taken no action since 1983 evincing a legislative intent to
abandon its policy of allowing mlitary recruiters on state canmpuses despite
the mlitary's discrimnatory hiring policies. In the absence of such clear
direction fromthe legislature, it is not our prerogative to declare a
contrary public policy no matter what a majority of the court might like it to
be. HUD/ Bar bour-Waverly v. WIlson, 235 Conn. 650, 659, 668 A 2d 1309 (1995).

FN13. Senator Casey al so spoke in opposition to the amendnent requiring
mlitary access because of his belief that a public hearing should be held on the
matter. 26 S.Proc., Pt. 13, 1983 Sess., p. 4531

| also disagree with the majority's use in its discussion concerning the ROTC
exception to the Gay R ghts Law of the canon of statutory construction



expressi o unius est exclusio alterius, which may be translated as "the
expression of one thing is the exclusion of another."” Black's Law Dictionary
(6th Ed.1990). | do not dispute that when the |egislature excluded ROTC from
the Gay Rights Law at the time of its enactnent, they did not al so
specifically exclude mlitary recruitnent. That, however, is not relevant to

the determ nation of whether the preexisting provisions of § 10a-149a will
prevail over the "contrary" provisions of the Gay R ghts Law because of the

"notw t hstandi ng" cl ause of § 10a-149a. Expressi o unius est exclusio
alterius, by definition, is applicable only where nmention of "one thing" in a
statute inplies exclusion of another. The exclusion of ROIC fromthe Gay

Ri ghts Law, however, cannot be said to inply that the "notw t hstandi ng" cl ause

of § 10a-149a has no application to the Gay Rights Law Mlitary recruitnment
of students for jobs after graduation has absolutely nothing to do with the
exi stence of a ROTC unit on canpus and allowi ng the establishnment of such a
unit on canpus as an exception to the Gay Rights Law does not |ogically
exclude a statute permtting mlitary recruitment on canpus. The fact that

the legislature did not duplicate the protections afforded the mlitary by §
10a-149a when it enacted the Gay Rights Law and exenpted the ROTC fromits
operation does not logically lead to the conclusion that the |egislature

intended § 10a-149a to lose its vitality. [FN14]

FN14. The majority relies on the decision of the New York Court of
Appeals in Lloyd v. Gella, 83 N Y.2d 537, 634 N.E. 2d 171, 611 N.Y.S.2d 799 (1994),
to support its conclusion. That case is inapposite, however, because the neani ng of
the "notwi thstandi ng" clause in the statute at issue there was never di scussed.
Mor eover, the Lloyd court did not face the obstacle that the majority does in the
present case because the New York | egislature had not granted the mlitary
uncondi ti onal access to state canmpuses the year before it enacted the statute at
i ssue.

Finally, | disagree with the mpjority's argunent that the expressed public
policy of elimnating discrimnation agai nst honobsexuals is absolute and
overrides all other concerns. The majority correctly asserts that the
nmotivating purpose of the Gay Rights Lawis "to protect people from pervasive
and invidious discrimnation on the basis of sexual orientation.” The
majority conpletely ignores, however, the conpeting public policy that
notivated the legislature to enact P. AL 83-576 and § 10a-149a--that of
allowing interested students to acquire information concerning mlitary
careers frommlitary personnel on canpus to the benefit of the students and
the mlitary. See Conn. Joint Standing Conmmttee Hearings, Education, Pt. 2,
1984 Sess., pp. 411-17; see also footnote 9 of this opinion. Furthernore, the
majority's public policy argunment founders on the ROTC exenption to the Gay

Ri ghts Law provi ded by General Statutes § 46a-81g. It is noteworthy that the
ROTC exenption to the Gay Rights Law is enphasized in the mgjority's

di scussion of statutory construction, i.e., expressio unius est exclusio
alterius, but is conspicuously absent fromthe majority's public policy
argunent. That is undoubtedly because it is a far greater incursion on the
policy of preventing discrimnation against honosexuals to permit the ROIC to
establish a mlitary unit on campus than it is to allow the legal armof the
mlitary to conduct interviews at the |aw school one or two days a year. Yet
the former has legislative sanction. Gven the statutory ROTC exenption from
the Gay Rights Law, it is difficult to see how the majority's public policy
argunent supports its position. The legislature's enactnent of an exenption
to the Gay Rights Law for the ROTC, an exenption that permits discrimnation
agai nst gay nen and |l esbians that is simlar in kind but greater in degree

than that pernmitted by the recruitnent provisions of § 10a-149a, undercuts any
such argunent.

In sum | find no support for the mgjority's construction of § 10a-149a.
al so cannot believe that the legislature could make a U-turn on a
controversial subject fromone year to the next apparently wi thout a single



| egi sl ator expressing an awareness of the change of direction. Further, it
strains credulity (let alone the tenets of statutory construction) to believe
that the legislature would enact the Gay Ri ghts Law wi thout being cogni zant of

the existence and inport of the "notw t hstandi ng" clause of § 10a-149a. See
G fford v. Freedom of Information Comm ssion, supra, 227 Conn. at 654-55 and
n. 15, 631 A 2d 252 ("notwi thstandi ng" clause in statute neans that that
statute prevails over other statutes that would otherw se apply).

If the legislature wishes to ban mlitary recruiters from state canpuses,
that is its prerogative, not ours. | respectfully dissent.

PALMER, Associate Justice, dissenting.

I join the dissent of Justice Callahan because |I believe that Cenera

Statutes § 10a- 149a expressly authorizes the mlitary to conduct on-canpus
recruiting activities at state-supported schools even though the mlitary
engages in discrimnatory hiring practices.

In construing § 10a-149a as it does, the npjority reaches a result that is
not fairly supported by the | anguage of the statute. |In particular, the
majority msinterprets the introductory phrase "[n]otw thstandi ng any ot her
provision of law to the contrary.” The majority incorrectly asserts that that

phrase is a statutory "exception" to the "general rule" set forth in §
10a- 149a and, accordingly, that it nmust be "strictly construed with doubts

resolved in favor of the general rule rather than the exception." The phrase
"[ n] otwi t hst andi ng any other provision of lawto the contrary” is not an
exception to the rule enunciated in § 10a-149a at all; it is, rather, an

unanbi guous expression of legislative intent that the rule set forth in §
10a- 149a shal |l take precedence over any other provision of the | aw that woul d
otherwi se bar the mlitary fromengaging in the same on-canpus recruitnent
activities as civilian enpl oyers.

By erroneously characterizing the "notw thstandi ng" phrase as a limtation on

the rule created by § 10a-149a, the mpjority enbarks on a path that leads it
to an inplausi bl e construction of that |anguage. Relying solely on this

m scharacterization of the phrase as justification for adopting the nopst
narrow possi bl e statutory construction, the nmajority asserts, wthout

el aboration, that the phrase "any other provision[s] of lawto the contrary"
refers only to those statutes that woul d expressly deny the nmilitary the sane
directory and recruiting opportunities as are available to nonmlitary

enpl oyers. As the majority acknow edges, however, there were no such statutes

in exi stence when § 10a- 149a was enacted in 1984 and there is not one in
exi stence today; [FN1] thus, under the majority's interpretation, the
| egi sl ature woul d have had no reason whatsoever to include the

"notw t hstandi ng" provision in § 10a-149a. Moreover, it strains credulity
that the I egislature would have used such sweeping prefatory | anguage had it
sought merely to supersede only those narrow statutory provisions relating
directly and specifically to on-canpus recruitnment by the mlitary.

FN1. Indeed, the |egislature has never enacted such a statute.

This court is not free to attain a result in derogation of the intent of the

| egi slature. Though it mght be better public policy to bar the mlitary from
on-campus recruiting activities on account of its discrimnatory practices,
that determination is for the legislature, not for us, to make. [FN2]

Because " 'this court is precluded fromsubstituting its own ideas of what

m ght be a wise provision in place of a clear expression of legislative will'
", Consalves v. West Haven, 232 Conn. 17, 26, 653 A .2d 156 (1995); |
respectful ly dissent.

FN2. O course, the public policy pronouncenments of the |egislature mnust



conport with constitutional requirenents. No constitutional challenge, however, has
been made in this case.



